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2 This Supplement is designed for use with the Second Edition of Gardner and Charles, Election 
Law in the American Political System (Aspen 2018). Please insert or replace the text below at the 
appropriate point in the casebook, as indicated.

ADD: Page 27, at the end of the section entitled “The Role of Identity in Democratic Politics.”

A new study has found additional support for the theory that partisan affiliation is antecedent 
to political beliefs.  Michael Barber and Jeremy C. Pope, “Does Party Trump Ideology? 
Disentangling Party and Ideology in America,” 113 Am. Pol. Sci. Rev. 38 (2019).  Using survey 
data, the authors found that “when told that President Trump supports a liberal policy, Republicans 
are substantially more likely to also endorse this policy compared to the same question with no 
mention of Trump’s position.”  The same held true, to a slightly lesser extent, when respondents 
were told that Trump supports a conservative policy.  The effect was more pronounced for “[l]ow-
knowledge respondents, strong Republicans, those who approve of Trump, and . . . self-described 
ideological conservatives.”  The data, the authors contend, supports the proposition that “group 
attachment” is a more important factor in voting than “issue positions.”  Interestingly, the effect 
was not symmetrical among Republicans and Democrats: Democrats did not “react against Trump” 
by reflexively disliking policies they were told Trump supports or liking policies they were told 
Trump disapproves.  This suggests, in the authors’ view, that Democrats tend more to be “policy 
loyalists” and Republicans tend more to be “partisan loyalists.”

ADD: Page 55, at the end of the first full paragraph.  

In more recent litigation, a trend appears to be emerging in favor of enforcing state laws 
designed to promote the fidelity of electors to the popular vote outcome.  In Guerra v. Chiafalo, 
441 P.3d 807 (Wash. 2019), the Supreme Court of Washington upheld the imposition of a $1,000 
fine on two presidential electors who cast their votes for Colin Powell instead of Hillary Clinton, 
the candidate who had won the state’s popular vote in the 2016 presidential election.  In follow-up 
litigation to Baca v. Hickenlooper, supra, the District Court upheld Colorado’s civil fine provision 
against a challenge that it was unconstitutionally coercive.  Baca v. Colorado Dept. of State (D. 
Col. 2018).  Lower courts in California and Minnesota have reached similar conclusions.

ADD: Page 231, before the section entitled “The Remedy.”

■  The census and citizenship.  In preparation for the 2020 census, the official responsible 
for formulating and administering the census questionnaire, U.S. Secretary of Commerce Wilbur 
Ross, announced that the census would add a new question inquiring about the citizenship of 
respondents.  Secretary Ross claimed that the question was being added at the request of the U.S. 
Justice Department, which said it would find the data useful for enforcing provisions of the Voting 
Rights Act (considered below in Chapter 5).  Critics of the Trump Administration reacted with 
immediate skepticism, arguing that the question was in fact being added for the nakedly partisan 
purpose of depressing the response rate of Latino and other immigrant groups, which in turn would 
lower population estimates mainly in Democratic-leaning states, and would concurrently depress 
the transfer of federal programmatic funding to those areas.  This view was based on the belief, 
supported by earlier research by the Census Bureau itself, that immigrant populations would be 
less inclined to respond to the census if required to disclose their citizenship status.  See Thomas 
P. Wolf and Brianna Cea, A Critical History of the United State Census and Citizenship Questions, 
108 G’town L.J. Online 1 (2019).  A recent study by Harvard’s Kennedy School of Government 
using data from the last census found that asking a question about citizenship would reduce the 



3reported number of Hispanics by 6.1 million, or about 12 percent of that population group.  Matthew 
A. Baum, et al., Estimating the Effect of Asking about Citizenship on the U.S. Census: Results from 
a Randomized Control Trial (HKS Research Working Paper Series, April 2019).

In a 5-4 decision, the Supreme Court overturned the Secretary’s decision on the ground that 
the Secretary’s proferred reason was “pretextual,” and thus an invalid ground under the federal 
Administrative Procedure Act, which requires agency decisions to be well-grounded, and not 
“arbitrary and capricious.”  Department of Commerce v. New York, 139 S.Ct. 2551 (2019).  Citing 
factual findings made below, the Court found that the motivation for adding the citizenship question 
came from Secretary Ross himself, and that the Commerce Department had made unusual efforts to 
solicit a supporting request from the Justice Department.  Thus, the Court held, “[w]e are presented 
. . . with an explanation for agency action that is incongruent with what the record reveals about the 
agency’s priorities and decisionmaking process.”

While the case was pending on appeal, new evidence was uncovered by the plaintiffs strongly 
supporting their claim that the Administration’s decision to add the census question was motivated 
by purely partisan concerns.  The new evidence showed that Thomas Hofeller, a leading Republican 
mapmaker, had devised and promoted to Republican officials a plan to increase Republican 
representation in the 2020 redistricting cycle by depressing counts of immigrant populations, and 
by providing statistics that would facilitate redistricting on the basis of citizen population rather 
than on the basis of total population – a tactic that would tend to benefit Republicans.  See Michael 
Wines, “Deceased G.O.P. Strategist’s Hard Drives Reveal New Details on the Census Citizenship 
Question,” New York Times (May 30, 2019).  At this writing, the President has expressed a desire 
to include the citizenship question in the census notwithstanding the Court’s ruling; the Justice 
Department has replaced the team of lawyers that represented it throughout the case and indicated 
an intention to create a new administrative record with a better justification for the change; and 
the lower court is contemplating reopening the evidence to take testimony regarding the actual 
motivations of the relevant officials.

ADD: Page 313, before the section entitled “Re-Redistricting.”

After a dozen years without addressing the increasingly pressing problem of partisan 
gerrymandering, the Court took two cases in quick succession.  Gill v. Whitford, 138 S.Ct. 1916 (2018), 
which arose from a constitutional challenge to Wisconsin’s state legislative districts, garnered great 
public excitement because a lower court had, for the first time in decades, invalidated a legislative 
map as an unconstitutional partisan gerrymander.  The lower court, moreover, had adopted as the 
legal standard a particular and well-identified social science measure – the “efficiency gap” measure 
described on pages 310-311 of the main text.  When the Court took the case, observers were hopeful 
that Justice Kennedy’s challenge in Vieth might finally have been successfully taken up and that 
the Court would adopt the efficiency gap, or some other metric, as the constitutional standard 
for evaluating partisan gerrymandering.  Instead, the Court unanimously reversed on completely 
unrelated grounds – a lack of standing – and sent the case back for further record-building on 
that issue.  It did not discuss the appropriate standard for assessing partisan gerrymandering.  In 
a concurring opinion for herself and Justices Ginsburg, Breyer, and Sotomayor, Justice Kagan 
argued that partisan gerrymandering claims, when brought by proper plaintiffs, implicate “First 
Amendment rights of association held by parties, other political organizations, and their members.”  
A partisan gerrymander, she contended, burdens “the ability of like-minded people across the 
State to affiliate in a political party and carry out that organization’s activities and objects.”  

In the meantime, other partisan gerrymandering cases were making they were up through 
the lower courts.  In those cases, the lower courts, following signals from the concurring justices 



4 in Gill, also invalidated districting plans on various constitutional grounds, including theories of 
equal protection and First Amendment association. In the following case, the Court accepted two 
such cases, one from North Carolina in which mapmakers blatantly and openly created a map 
heavily favoring Republicans; and the other from Maryland, in which mapmakers drew a map 
intended heavily to favor Democrats.

Rucho v. Common Cause
138 S.Ct. 2484 (2019)

Roberts, C.J., delivered the opinion of the Court, in which Thomas, Alito, Gorsuch, and 
Kavanaugh, JJ., joined. Kagan, J., filed a dissenting opinion, in which Ginsburg, Breyer, and 
Sotomayor, JJ., joined.

 
Chief Justice Roberts delivered the opinion of the Court.

Voters and other plaintiffs in North Carolina and Maryland challenged their States’ congressional 
districting maps as unconstitutional partisan gerrymanders. . . . These cases require us to consider 
once again whether claims of excessive partisanship in districting are “justiciable” – that is, properly 
suited for resolution by the federal courts. This Court has not previously struck down a districting 
plan as an unconstitutional partisan gerrymander, and has struggled without success over the past 
several decades to discern judicially manageable standards for deciding such claims. The districting 
plans at issue here are highly partisan, by any measure. The question is whether the courts below 
appropriately exercised judicial power when they found them unconstitutional as well.

I

The first case involves a challenge to the congressional redistricting plan enacted by the 
Republican-controlled North Carolina General Assembly in 2016. The Republican legislators 
leading the redistricting effort instructed their mapmaker to use political data to draw a map that 
would produce a congressional delegation of ten Republicans and three Democrats. As one of 
the two Republicans chairing the redistricting committee stated, “I think electing Republicans 
is better than electing Democrats. So I drew this map to help foster what I think is better for the 
country.” He further explained that the map was drawn with the aim of electing ten Republicans 
and three Democrats because he did “not believe it [would be] possible to draw a map with 
11 Republicans and 2 Democrats.” One Democratic state senator objected that entrenching the 
10–3 advantage for Republicans was not “fair, reasonable, [or] balanced” because, as recently as 
2012, “Democratic congressional candidates had received more votes on a statewide basis than 
Republican candidates.” The General Assembly was not swayed by that objection and approved 
the 2016 Plan by a party-line vote. 

In November 2016, North Carolina conducted congressional elections using the 2016 Plan, and 
Republican candidates won 10 of the 13 congressional districts. In the 2018 elections, Republican 
candidates won nine congressional districts, while Democratic candidates won three. The 
Republican candidate narrowly prevailed in the remaining district, but the State Board of Elections 
called a new election after allegations of fraud. . . .

The plaintiffs challenged the 2016 Plan on multiple constitutional grounds. First, they alleged 
that the Plan violated the Equal Protection Clause of the Fourteenth Amendment by intentionally 
diluting the electoral strength of Democratic voters. Second, they claimed that the Plan violated 



5their First Amendment rights by retaliating against supporters of Democratic candidates on the 
basis of their political beliefs. Third, they asserted that the Plan usurped the right of “the People” 
to elect their preferred candidates for Congress, in violation of the requirement in Article I, § 2, 
of the Constitution that Members of the House of Representatives be chosen “by the People of the 
several States.” Finally, they alleged that the Plan violated the Elections Clause by exceeding the 
State’s delegated authority to prescribe the “Times, Places and Manner of holding Elections” for 
Members of Congress. 

After a four-day trial, the three-judge District Court unanimously concluded that the 2016 Plan 
violated the Equal Protection Clause and Article I of the Constitution. The court further held, with 
Judge Osteen dissenting, that the Plan violated the First Amendment.. . . .  The court also agreed 
with the plaintiffs that the 2016 Plan discriminated against them because of their political speech 
and association, in violation of the First Amendment. . . . Finally, the District Court concluded that 
the 2016 Plan violated the Elections Clause and Article I, § 2. The District Court enjoined the State 
from using the 2016 Plan in any election after the November 2018 general election. . . .

The second case before us is Lamone v. Benisek. In 2011, the Maryland Legislature – dominated 
by Democrats – undertook to redraw the lines of that State’s eight congressional districts. The 
Governor at the time, Democrat Martin O’Malley, led the process. He appointed a redistricting 
committee to help redraw the map, and asked Congressman Steny Hoyer, who has described 
himself as a “serial gerrymanderer,” to advise the committee. The Governor later testified that 
his aim was to “use the redistricting process to change the overall composition of Maryland’s 
congressional delegation to 7 Democrats and 1 Republican by flipping” one district. . . .  The map 
was adopted by a party-line vote. It was used in the 2012 election and succeeded in flipping the 
Sixth District. A Democrat has held the seat ever since.

 
In November 2013, three Maryland voters filed this lawsuit. They alleged that the 2011 Plan 

violated the First Amendment, the Elections Clause, and Article I, § 2, of the Constitution. [The] 
District Court concluded that the plaintiffs’ claims were justiciable, and that the Plan violated the 
First Amendment by diminishing their “ability to elect their candidate of choice” because of their 
party affiliation and voting history, and by burdening their associational rights. On the latter point, 
the court relied upon findings that Republicans in the Sixth District “were burdened in fundraising, 
attracting volunteers, campaigning, and generating interest in voting in an atmosphere of general 
confusion and apathy.” . . .

II

A

Article III of the Constitution limits federal courts to deciding “Cases” and “Controversies.” We 
have understood that limitation to mean that federal courts can address only questions “historically 
viewed as capable of resolution through the judicial process.” Flast v. Cohen, 392 U.S. 83 (1968). . . 
. Chief Justice Marshall famously wrote that it is “the province and duty of the judicial department 
to say what the law is.” Marbury v. Madison, 5 U.S. 137, 177(1803). Sometimes, however, “the law 
is that the judicial department has no business entertaining the claim of unlawfulness — because 
the question is entrusted to one of the political branches or involves no judicially enforceable 
rights.” Vieth v. Jubelirer, 541 U.S. 267, 277 (2004) (plurality opinion). In such a case the claim 
is said to present a “political question” and to be nonjusticiable – outside the courts’ competence 
and therefore beyond the courts’ jurisdiction. Baker v. Carr, 369 U.S. 186, 217 (1962). Among the 
political question cases the Court has identified are those that lack “judicially discoverable and 
manageable standards for resolving [them].” Ibid. . . .



6 B

Partisan gerrymandering is nothing new. Nor is frustration with it. The practice was known 
in the Colonies prior to Independence, and the Framers were familiar with it at the time of the 
drafting and ratification of the Constitution. During the very first congressional elections, George 
Washington and his Federalist allies accused Patrick Henry of trying to gerrymander Virginia’s 
districts against their candidates – in particular James Madison, who ultimately prevailed over 
fellow future President James Monroe. 

In 1812, Governor of Massachusetts and future Vice President Elbridge Gerry notoriously 
approved congressional districts that the legislature had drawn to aid the Democratic-Republican 
Party. The moniker “gerrymander” was born when an outraged Federalist newspaper observed 
that one of the misshapen districts resembled a salamander. “By 1840, the gerrymander was a 
recognized force in party politics and was generally attempted in all legislation enacted for the 
formation of election districts. It was generally conceded that each party would attempt to gain 
power which was not proportionate to its numerical strength.” 

The Framers addressed the election of Representatives to Congress in the Elections Clause. 
Art. I, § 4, cl. 1. That provision assigns to state legislatures the power to prescribe the “Times, 
Places and Manner of holding Elections” for Members of Congress, while giving Congress the 
power to “make or alter” any such regulations. . . .

Congress has regularly exercised its Elections Clause power, including to address partisan 
gerrymandering. The Apportionment Act of 1842, which required single-member districts for the 
first time, specified that those districts be “composed of contiguous territory” in “an attempt to forbid 
the practice of the gerrymander.” Later statutes added requirements of compactness and equality 
of population.  (Only the single member district requirement remains in place today. 2 U.S.C. 
§ 2c.)  Congress also used its Elections Clause power in 1870, enacting the first comprehensive 
federal statute dealing with elections as a way to enforce the Fifteenth Amendment. Force Act of 
1870. Starting in the 1950s, Congress enacted a series of laws to protect the right to vote through 
measures such as the suspension of literacy tests and the prohibition of English-only elections. 

Appellants suggest that, through the Elections Clause, the Framers set aside electoral issues such 
as the one before us as questions that only Congress can resolve. We do not agree. In two areas – one-
person, one-vote and racial gerrymandering – our cases have held that there is a role for the courts 
with respect to at least some issues that could arise from a State’s drawing of congressional districts.  

But the history is not irrelevant. The Framers were aware of electoral districting problems and 
considered what to do about them. They settled on a characteristic approach, assigning the issue 
to the state legislatures, expressly checked and balanced by the Federal Congress. As Alexander 
Hamilton explained, “it will . . . not be denied that a discretionary power over elections ought to 
exist somewhere. It will, I presume, be as readily conceded that there were only three ways in 
which this power could have been reasonably modified and disposed: that it must either have been 
lodged wholly in the national legislature, or wholly in the State legislatures, or primarily in the 
latter, and ultimately in the former.” The Federalist No. 59. At no point was there a suggestion that 
the federal courts had a role to play. Nor was there any indication that the Framers had ever heard 
of courts doing such a thing.
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Courts have nevertheless been called upon to resolve a variety of questions surrounding 
districting. Early on, doubts were raised about the competence of the federal courts to resolve 
those questions. See Colegrove v. Green, 328 U.S. 549(1946). In the leading case of Baker v. Carr, 
. . . [t]his Court . . . identified various considerations relevant to determining whether a claim is a 
nonjusticiable political question, including whether there is “a lack of judicially discoverable and 
manageable standards for resolving it.” 369 U.S. at 217. The Court concluded that the claim of 
population inequality among districts did not fall into that category, because such a claim could be 
decided under basic equal protection principles. . . .

Another line of challenges to districting plans has focused on race. Laws that explicitly 
discriminate on the basis of race, as well as those that are race neutral on their face but are 
unexplainable on grounds other than race, are of course presumptively invalid. The Court applied 
those principles to electoral boundaries in Gomillion v. Lightfoot, concluding that a challenge to 
an “uncouth twenty-eight sided” municipal boundary line that excluded black voters from city 
elections stated a constitutional claim. 

Partisan gerrymandering claims have proved far more difficult to adjudicate. The basic 
reason is that, while it is illegal for a jurisdiction to depart from the one-person, one-vote rule, 
or to engage in racial discrimination in districting, “a jurisdiction may engage in constitutional 
political gerrymandering.”  

To hold that legislators cannot take partisan interests into account when drawing district 
lines would essentially countermand the Framers’ decision to entrust districting to political 
entities. The “central problem” is not determining whether a jurisdiction has engaged in partisan 
gerrymandering. It is “determining when political gerrymandering has gone too far.” Vieth, 541 
U.S. at 296 (plurality opinion).

[The Court then reviewed its decisions in Gaffney v. Cummings, Davis v. Bandemer, Vieth, 
and LULAC.] [In these decisions] a majority of the Court could not find a justiciable standard for 
resolving the plaintiffs’ partisan gerrymandering claims. . . .

III

In considering whether partisan gerrymandering claims are justiciable, we are mindful of 
Justice Kennedy’s counsel in Vieth: Any standard for resolving such claims must be grounded in a 
“limited and precise rationale” and be “clear, manageable, and politically neutral.” An important 
reason for those careful constraints is that . . . “[t]he opportunity to control the drawing of electoral 
boundaries through the legislative process of apportionment is a critical and traditional part of 
politics in the United States.” An expansive standard requiring “the correction of all election 
district lines drawn for partisan reasons would commit federal and state courts to unprecedented 
intervention in the American political process,” Vieth, 541 U.S. at 306.

As noted, the question is one of degree: How to “provid[e] a standard for deciding how much 
partisan dominance is too much.” LULAC, 548 U.S. at 420 (opinion of Kennedy, J.). And it is vital 
in such circumstances that the Court act only in accord with especially clear standards: “With 
uncertain limits, intervening courts – even when proceeding with best intentions – would risk 
assuming political, not legal, responsibility for a process that often produces ill will and distrust.” 
Vieth, 541 U.S. at 307 (opinion of Kennedy, J.). . . .



8 Partisan gerrymandering claims rest on an instinct that groups with a certain level of political 
support should enjoy a commensurate level of political power and influence. Explicitly or implicitly, 
a districting map is alleged to be unconstitutional because it makes it too difficult for one party to 
translate statewide support into seats in the legislature. But such a claim is based on a “norm that 
does not exist” in our electoral system—“statewide elections for representatives along party lines.” 
Bandemer, 478 U.S. at 159 (opinion of O’Connor, J.).

Partisan gerrymandering claims invariably sound in a desire for proportional representation. 
As Justice O’Connor put it, such claims are based on “a conviction that the greater the departure 
from proportionality, the more suspect an apportionment plan becomes.” “Our cases, however, 
clearly foreclose any claim that the Constitution requires proportional representation or that 
legislatures in reapportioning must draw district lines to come as near as possible to allocating 
seats to the contending parties in proportion to what their anticipated statewide vote will be.”  

The Founders certainly did not think proportional representation was required. For more 
than 50 years after ratification of the Constitution, many States elected their congressional 
representatives through at-large or “general ticket” elections. Such States typically sent single-
party delegations to Congress. See E. Engstrom, Partisan Gerrymandering and the Construction 
of American Democracy 43–51 (2013). That meant that a party could garner nearly half of the vote 
statewide and wind up without any seats in the congressional delegation. The Whigs in Alabama 
suffered that fate in 1840: “their party garnered 43 percent of the statewide vote, yet did not receive 
a single seat.” Id., at 48. When Congress required single-member districts in the Apportionment 
Act of 1842, it was not out of a general sense of fairness, but instead a (mis)calculation by the Whigs 
that such a change would improve their electoral prospects. 

Unable to claim that the Constitution requires proportional representation outright, plaintiffs 
inevitably ask the courts to make their own political judgment about how much representation particular 
political parties deserve — based on the votes of their supporters — and to rearrange the challenged 
districts to achieve that end. But federal courts are not equipped to apportion political power as a matter 
of fairness, nor is there any basis for concluding that they were authorized to do so. . . .

The initial difficulty in settling on a “clear, manageable and politically neutral” test for fairness 
is that it is not even clear what fairness looks like in this context. There is a large measure of 
“unfairness” in any winner-take-all system. Fairness may mean a greater number of competitive 
districts. Such a claim seeks to undo packing and cracking so that supporters of the disadvantaged 
party have a better shot at electing their preferred candidates. But making as many districts as 
possible more competitive could be a recipe for disaster for the disadvantaged party. As Justice 
White has pointed out, “[i]f all or most of the districts are competitive . . . even a narrow statewide 
preference for either party would produce an overwhelming majority for the winning party in the 
state legislature.” Bandemer, 478 U.S. at 130 (plurality opinion).

On the other hand, perhaps the ultimate objective of a “fairer” share of seats in the congressional 
delegation is most readily achieved by yielding to the gravitational pull of proportionality and 
engaging in cracking and packing, to ensure each party its “appropriate” share of “safe” seats. Such 
an approach, however, comes at the expense of competitive districts and of individuals in districts 
allocated to the opposing party.

Or perhaps fairness should be measured by adherence to “traditional” districting criteria, such 
as maintaining political subdivisions, keeping communities of interest together, and protecting 
incumbents. But protecting incumbents, for example, enshrines a particular partisan distribution. 
And the “natural political geography” of a State – such as the fact that urban electoral districts are 
often dominated by one political party – can itself lead to inherently packed districts. . . .



9Deciding among just these different visions of fairness . . . poses basic questions that are 
political, not legal. There are no legal standards discernible in the Constitution for making such 
judgments, let alone limited and precise standards that are clear, manageable, and politically neutral. 
Any judicial decision on what is “fair” in this context would be an “unmoored determination” of 
the sort characteristic of a political question beyond the competence of the federal courts.  

And it is only after determining how to define fairness that you can even begin to answer the 
determinative question: “How much is too much?” At what point does permissible partisanship 
become unconstitutional? If compliance with traditional districting criteria is the fairness 
touchstone, for example, how much deviation from those criteria is constitutionally acceptable 
and how should mapdrawers prioritize competing criteria? Should a court “reverse gerrymander” 
other parts of a State to counteract “natural” gerrymandering caused, for example, by the urban 
concentration of one party? If a districting plan protected half of the incumbents but redistricted 
the rest into head to head races, would that be constitutional? A court would have to rank the 
relative importance of those traditional criteria and weigh how much deviation from each to allow. 

If a court instead focused on the respective number of seats in the legislature, it would have 
to decide the ideal number of seats for each party and determine at what point deviation from that 
balance went too far. If a 5–3 allocation corresponds most closely to statewide vote totals, is a 
6–2 allocation permissible, given that legislatures have the authority to engage in a certain degree 
of partisan gerrymandering? Which seats should be packed and which cracked? Or if the goal is 
as many competitive districts as possible, how close does the split need to be for the district to 
be considered competitive? Presumably not all districts could qualify, so how to choose? Even 
assuming the court knew which version of fairness to be looking for, there are no discernible and 
manageable standards for deciding whether there has been a violation. The questions are “unguided 
and ill suited to the development of judicial standards,” Vieth, 541 U.S. at 296 (plurality opinion), 
and “results from one gerrymandering case to the next would likely be disparate and inconsistent,” 
id., at 308 (opinion of Kennedy, J.).

Appellees contend that if we can adjudicate one-person, one-vote claims, we can also assess 
partisan gerrymandering claims. But the one-person, one-vote rule is relatively easy to administer 
as a matter of math. The same cannot be said of partisan gerrymandering claims, because the 
Constitution supplies no objective measure for assessing whether a districting map treats a political 
party fairly. It hardly follows from the principle that each person must have an equal say in the 
election of representatives that a person is entitled to have his political party achieve representation 
in some way commensurate to its share of statewide support. 

More fundamentally, “vote dilution” in the one-person, one-vote cases refers to the idea that each 
vote must carry equal weight. In other words, each representative must be accountable to (approximately) 
the same number of constituents. That requirement does not extend to political parties. It does not mean 
that each party must be influential in proportion to its number of supporters. . . .

Nor do our racial gerrymandering cases provide an appropriate standard for assessing partisan 
gerrymandering. “[N]othing in our case law compels the conclusion that racial and political 
gerrymanders are subject to precisely the same constitutional scrutiny. In fact, our country’s long 
and persistent history of racial discrimination in voting – as well as our Fourteenth Amendment 
jurisprudence, which always has reserved the strictest scrutiny for discrimination on the basis 
of race – would seem to compel the opposite conclusion.” Shaw I, 509 U.S. at 650. Unlike 
partisan gerrymandering claims, a racial gerrymandering claim does not ask for a fair share of 
political power and influence, with all the justiciability conundrums that entails. It asks instead 
for the elimination of a racial classification. A partisan gerrymandering claim cannot ask for the 
elimination of partisanship.



10 IV
Appellees and the dissent propose a number of “tests” for evaluating partisan gerrymandering 

claims, but none meets the need for a limited and precise standard that is judicially discernible 
and manageable. And none provides a solid grounding for judges to take the extraordinary step of 
reallocating power and influence between political parties.

A

The Common Cause District Court concluded that all but one of the districts in North Carolina’s 
2016 Plan violated the Equal Protection Clause by intentionally diluting the voting strength of 
Democrats. In reaching that result the court first required the plaintiffs to prove “that a legislative 
mapdrawer’s predominant purpose in drawing the lines of a particular district was to ‘subordinate 
adherents of one political party and entrench a rival party in power.’” The District Court next 
required a showing “that the dilution of the votes of supporters of a disfavored party in a particular 
district – by virtue of cracking or packing – is likely to persist in subsequent elections such that an 
elected representative from the favored party in the district will not feel a need to be responsive to 
constituents who support the disfavored party.” Finally, after a prima facie showing of partisan vote 
dilution, the District Court shifted the burden to the defendants to prove that the discriminatory 
effects are “attributable to a legitimate state interest or other neutral explanation.”  

The District Court’s “predominant intent” prong is borrowed from the racial gerrymandering 
context. In racial gerrymandering cases, we rely on a “predominant intent” inquiry to determine 
whether race was, in fact, the reason particular district boundaries were drawn the way they were. If 
district lines were drawn for the purpose of separating racial groups, then they are subject to strict 
scrutiny because “race-based decisionmaking is inherently suspect.” Miller, 515 U.S. at 915. But 
determining that lines were drawn on the basis of partisanship does not indicate that the districting 
was improper. A permissible intent – securing partisan advantage – does not become constitutionally 
impermissible, like racial discrimination, when that permissible intent “predominates.”

The District Court tried to limit the reach of its test by requiring plaintiffs to show, in addition to 
predominant partisan intent, that vote dilution “is likely to persist” to such a degree that the elected 
representative will feel free to ignore the concerns of the supporters of the minority party. But “[t]
o allow district courts to strike down apportionment plans on the basis of their prognostications as 
to the outcome of future elections . . . invites ‘findings’ on matters as to which neither judges nor 
anyone else can have any confidence.” Bandemer, 478 U.S. at 160 (opinion of O’Connor, J.). And 
the test adopted by the Common Cause court requires a far more nuanced prediction than simply 
who would prevail in future political contests. Judges must forecast with unspecified certainty 
whether a prospective winner will have a margin of victory sufficient to permit him to ignore the 
supporters of his defeated opponent (whoever that may turn out to be). Judges not only have to pick 
the winner – they have to beat the point spread.

The appellees assure us that “the persistence of a party’s advantage may be shown through 
sensitivity testing: probing how a plan would perform under other plausible electoral conditions.” 
Experience proves that accurately predicting electoral outcomes is not so simple, either because 
the plans are based on flawed assumptions about voter preferences and behavior or because 
demographics and priorities change over time. In our two leading partisan gerrymandering cases 
themselves, the predictions of durability proved to be dramatically wrong. In 1981, Republicans 
controlled both houses of the Indiana Legislature as well as the governorship. Democrats challenged 
the state legislature districting map enacted by the Republicans. This Court in Bandemer rejected 
that challenge, and just months later the Democrats increased their share of House seats in the 1986 
elections. Two years later the House was split 50–50 between Democrats and Republicans, and 



11the Democrats took control of the chamber in 1990. Democrats also challenged the Pennsylvania 
congressional districting plan at issue in Vieth. Two years after that challenge failed, they gained 
four seats in the delegation, going from a 12–7 minority to an 11–8 majority. At the next election, 
they flipped another Republican seat.

Even the most sophisticated districting maps cannot reliably account for some of the reasons 
voters prefer one candidate over another, or why their preferences may change. Voters elect 
individual candidates in individual districts, and their selections depend on the issues that matter 
to them, the quality of the candidates, the tone of the candidates’ campaigns, the performance of 
an incumbent, national events or local issues that drive voter turnout, and other considerations. 
Many voters split their tickets. Others never register with a political party, and vote for candidates 
from both major parties at different points during their lifetimes. For all of those reasons, asking 
judges to predict how a particular districting map will perform in future elections risks basing 
constitutional holdings on unstable ground outside judicial expertise.

B

The District Courts also found partisan gerrymandering claims justiciable under the First 
Amendment, coalescing around a basic three-part test: proof of intent to burden individuals based on 
their voting history or party affiliation; an actual burden on political speech or associational rights; 
and a causal link between the invidious intent and actual burden. Both District Courts concluded that 
the districting plans at issue violated the plaintiffs’ First Amendment right to association. . . .

To begin, there are no restrictions on speech, association, or any other First Amendment 
activities in the districting plans at issue. The plaintiffs are free to engage in those activities no 
matter what the effect of a plan may be on their district.

The plaintiffs’ argument is that partisanship in districting should be regarded as simple 
discrimination against supporters of the opposing party on the basis of political viewpoint. Under 
that theory, any level of partisanship in districting would constitute an infringement of their First 
Amendment rights. But as the Court has explained, “[i]t would be idle ... to contend that any political 
consideration taken into account in fashioning a reapportionment plan is sufficient to invalidate it.” 
Gaffney, 412 U.S. at 752. The First Amendment test simply describes the act of districting for partisan 
advantage. It provides no standard for determining when partisan activity goes too far.

As for actual burden, the slight anecdotal evidence found sufficient by the District Courts 
in these cases shows that this too is not a serious standard for separating constitutional from 
unconstitutional partisan gerrymandering. The District Courts relied on testimony about difficulty 
drumming up volunteers and enthusiasm. How much of a decline in voter engagement is enough to 
constitute a First Amendment burden? How many door knocks must go unanswered? How many 
petitions unsigned? How many calls for volunteers unheeded? The Common Cause District Court 
held that a partisan gerrymander places an unconstitutional burden on speech if it has more than a 
“de minimis” “chilling effect or adverse impact” on any First Amendment activity. The court went 
on to rule that there would be an adverse effect “even if the speech of [the plaintiffs] was not in 
fact chilled”; it was enough that the districting plan “makes it easier for supporters of Republican 
candidates to translate their votes into seats,” thereby “enhanc[ing] the[ir] relative voice.”

These cases involve blatant examples of partisanship driving districting decisions. But the First 
Amendment analysis below offers no “clear” and “manageable” way of distinguishing permissible 
from impermissible partisan motivation. The Common Cause court embraced that conclusion, 
observing that “a judicially manageable framework for evaluating partisan gerrymandering claims 



12 need not distinguish an ‘acceptable’ level of partisan gerrymandering from ‘excessive’ partisan 
gerrymandering” because “the Constitution does not authorize state redistricting bodies to engage 
in such partisan gerrymandering.” The decisions below prove the prediction of the Vieth plurality 
that “a First Amendment claim, if it were sustained, would render unlawful all consideration of 
political affiliation in districting,” 541 U.S. at 294, contrary to our established precedent.

C

The dissent proposes using a State’s own districting criteria as a neutral baseline from which to 
measure how extreme a partisan gerrymander is. The dissent would have us line up all the possible 
maps drawn using those criteria according to the partisan distribution they would produce. Distance 
from the “median” map would indicate whether a particular districting plan harms supporters of 
one party to an unconstitutional extent. Post (opinion of KAGAN, J.).

As an initial matter, it does not make sense to use criteria that will vary from State to State 
and year to year as the baseline for determining whether a gerrymander violates the Federal 
Constitution. The degree of partisan advantage that the Constitution tolerates should not turn on 
criteria offered by the gerrymanderers themselves. It is easy to imagine how different criteria could 
move the median map toward different partisan distributions. As a result, the same map could 
be constitutional or not depending solely on what the mapmakers said they set out to do. That 
possibility illustrates that the dissent’s proposed constitutional test is indeterminate and arbitrary. 

Even if we were to accept the dissent’s proposed baseline, it would return us to “the original 
unanswerable question (How much political motivation and effect is too much?).” Vieth, 541 U.S. 
at 296–297 (plurality opinion). Would twenty percent away from the median map be okay? Forty 
percent? Sixty percent? Why or why not? (We appreciate that the dissent finds all the unanswerable 
questions annoying, see post, but it seems a useful way to make the point.) The dissent’s answer 
says it all: “This much is too much.” post. That is not even trying to articulate a standard or rule. 

The dissent argues that there are other instances in law where matters of degree are left to the 
courts. True enough. But those instances typically involve constitutional or statutory provisions 
or common law confining and guiding the exercise of judicial discretion. For example, the dissent 
cites the need to determine “substantial anticompetitive effect[s]” in antitrust law. That language, 
however, grew out of the Sherman Act, understood from the beginning to have its “origin in the 
common law” and to be “familiar in the law of this country prior to and at the time of the adoption 
of the [A]ct.” Judges began with a significant body of law about what constituted a legal violation. 
In other cases, the pertinent statutory terms draw meaning from related provisions or statutory 
context. Here, on the other hand, the Constitution provides no basis whatever to guide the exercise 
of judicial discretion. Common experience gives content to terms such as “substantial risk” or 
“substantial harm,” but the same cannot be said of substantial deviation from a median map. There 
is no way to tell whether the prohibited deviation from that map should kick in at 25 percent or 75 
percent or some other point. The only provision in the Constitution that specifically addresses the 
matter assigns it to the political branches. See Art. I, § 4, cl. 1.

D

The North Carolina District Court further concluded that the 2016 Plan violated the Elections 
Clause and Article I, § 2. We are unconvinced by that novel approach.



13Article I, § 2, provides that “[t]he House of Representatives shall be composed of Members 
chosen every second Year by the People of the several States.” The Elections Clause provides that 
“[t]he Times, Places and Manner of holding Elections for Senators and Representatives, shall be 
prescribed in each State by the Legislature thereof; but the Congress may at any time by Law make 
or alter such Regulations, except as to the Places of chusing Senators.” Art. I, § 4, cl. 1.

The District Court concluded that the 2016 Plan exceeded the North Carolina General 
Assembly’s Elections Clause authority because, among other reasons, “the Elections Clause did not 
empower State legislatures to disfavor the interests of supporters of a particular candidate or party 
in drawing congressional districts.” The court further held that partisan gerrymandering infringes 
the right of “the People” to select their representatives. Before the District Court’s decision, no 
court had reached a similar conclusion. In fact, the plurality in Vieth concluded – without objection 
from any other Justice – that neither § 2 nor § 4 of Article I “provides a judicially enforceable 
limit on the political considerations that the States and Congress may take into account when 
districting.” 541 U.S. at 305.

The District Court nevertheless asserted that partisan gerrymanders violate “the core principle 
of [our] republican government” preserved in Art. I, § 2, “namely, that the voters should choose 
their representatives, not the other way around.” 318 F.Supp.3d at 940 (quoting Arizona State 
Legislature, 576 U.S., at ––––). That seems like an objection more properly grounded in the 
Guarantee Clause of Article IV, § 4, which “guarantee[s] to every State in [the] Union a Republican 
Form of Government.” This Court has several times concluded, however, that the Guarantee Clause 
does not provide the basis for a justiciable claim. 

V

Excessive partisanship in districting leads to results that reasonably seem unjust. But the fact 
that such gerrymandering is “incompatible with democratic principles,” Arizona State Legislature, 
576 U.S., at ––––, does not mean that the solution lies with the federal judiciary. We conclude that 
partisan gerrymandering claims present political questions beyond the reach of the federal courts. 
Federal judges have no license to reallocate political power between the two major political parties, 
with no plausible grant of authority in the Constitution, and no legal standards to limit and direct 
their decisions. . . .

What the appellees and dissent seek is an unprecedented expansion of judicial power. We have 
never struck down a partisan gerrymander as unconstitutional – despite various requests over the 
past 45 years. The expansion of judicial authority would not be into just any area of controversy, 
but into one of the most intensely partisan aspects of American political life. That intervention 
would be unlimited in scope and duration – it would recur over and over again around the country 
with each new round of districting, for state as well as federal representatives. Consideration of 
the impact of today’s ruling on democratic principles cannot ignore the effect of the unelected and 
politically unaccountable branch of the Federal Government assuming such an extraordinary and 
unprecedented role. 

Our conclusion does not condone excessive partisan gerrymandering. Nor does our conclusion 
condemn complaints about districting to echo into a void. The States, for example, are actively 
addressing the issue on a number of fronts. In 2015, the Supreme Court of Florida struck down that 
State’s congressional districting plan as a violation of the Fair Districts Amendment to the Florida 
Constitution. The dissent wonders why we can’t do the same. The answer is that there is no “Fair 
Districts Amendment” to the Federal Constitution. Provisions in state statutes and state constitutions 
can provide standards and guidance for state courts to apply. . . .  Indeed, numerous other States are 



14 restricting partisan considerations in districting through legislation. One way they are doing so is 
by placing power to draw electoral districts in the hands of independent commissions. For example, 
in November 2018, voters in Colorado and Michigan approved constitutional amendments creating 
multimember commissions that will be responsible in whole or in part for creating and approving 
district maps for congressional and state legislative districts. See Colo. Const., Art. V, §§ 44, 
46; Mich. Const., Art. IV, § 6. Missouri is trying a different tack. Voters there overwhelmingly 
approved the creation of a new position – state demographer – to draw state legislative district 
lines. Mo. Const., Art. III, § 3.

Other States have mandated at least some of the traditional districting criteria for their 
mapmakers. Some have outright prohibited partisan favoritism in redistricting. See Fla. Const., 
Art. III, § 20(a) (“No apportionment plan or individual district shall be drawn with the intent to 
favor or disfavor a political party or an incumbent.”); Mo. Const., Art. III, § 3 (“Districts shall 
be designed in a manner that achieves both partisan fairness and, secondarily, competitiveness. 
‘Partisan fairness’ means that parties shall be able to translate their popular support into legislative 
representation with approximately equal efficiency.”); Iowa Code § 42.4(5) (2016) (“No district 
shall be drawn for the purpose of favoring a political party, incumbent legislator or member of 
Congress, or other person or group.”); Del. Code Ann., Tit. xxix, § 804 (2017) (providing that in 
determining district boundaries for the state legislature, no district shall “be created so as to unduly 
favor any person or political party”).

As noted, the Framers gave Congress the power to do something about partisan gerrymandering 
in the Elections Clause. The first bill introduced in the 116th Congress would require States to 
create 15-member independent commissions to draw congressional districts and would establish 
certain redistricting criteria, including protection for communities of interest, and ban partisan 
gerrymandering. H. R. 1, 116th Cong., 1st Sess., §§ 2401, 2411 (2019).

Dozens of other bills have been introduced to limit reliance on political considerations in 
redistricting. In 2010, H. R. 6250 would have required States to follow standards of compactness, 
contiguity, and respect for political subdivisions in redistricting. It also would have prohibited the 
establishment of congressional districts “with the major purpose of diluting the voting strength 
of any person, or group, including any political party,” except when necessary to comply with the 
Voting Rights Act of 1965. H. R. 6250, 111th Cong., 2d Sess., § 2 (referred to committee).

Another example is the Fairness and Independence in Redistricting Act, which was introduced 
in 2005 and has been reintroduced in every Congress since. That bill would require every State 
to establish an independent commission to adopt redistricting plans. The bill also set forth 
criteria for the independent commissions to use, such as compactness, contiguity, and population 
equality. It would prohibit consideration of voting history, political party affiliation, or incumbent 
Representative’s residence. H. R. 2642, 109th Cong., 1st Sess., § 4 (referred to subcommittee).

We express no view on any of these pending proposals. We simply note that the avenue for 
reform established by the Framers, and used by Congress in the past, remains open.

* * *

No one can accuse this Court of having a crabbed view of the reach of its competence. But 
we have no commission to allocate political power and influence in the absence of a constitutional 
directive or legal standards to guide us in the exercise of such authority. “It is emphatically the 
province and duty of the judicial department to say what the law is.” Marbury v. Madison, 1 Cranch 
at 177. In this rare circumstance, that means our duty is to say “this is not law.”



15The judgments of the United States District Court for the Middle District of North Carolina 
and the United States District Court for the District of Maryland are vacated, and the cases are 
remanded with instructions to dismiss for lack of jurisdiction.

It is so ordered.

Justice Kagan, with whom Justice Ginsburg, Justice Breyer, and Justice Sotomayor 
join, dissenting.

For the first time ever, this Court refuses to remedy a constitutional violation because it thinks 
the task beyond judicial capabilities.

And not just any constitutional violation. The partisan gerrymanders in these cases deprived 
citizens of the most fundamental of their constitutional rights: the rights to participate equally 
in the political process, to join with others to advance political beliefs, and to choose their 
political representatives. In so doing, the partisan gerrymanders here debased and dishonored 
our democracy, turning upside-down the core American idea that all governmental power derives 
from the people. These gerrymanders enabled politicians to entrench themselves in office as 
against voters’ preferences. They promoted partisanship above respect for the popular will. They 
encouraged a politics of polarization and dysfunction. If left unchecked, gerrymanders like the 
ones here may irreparably damage our system of government. 

And checking them is not beyond the courts. The majority’s abdication comes just when courts 
across the country, including those below, have coalesced around manageable judicial standards to 
resolve partisan gerrymandering claims. Those standards satisfy the majority’s own benchmarks. 
They do not require – indeed, they do not permit – courts to rely on their own ideas of electoral 
fairness, whether proportional representation or any other. And they limit courts to correcting only 
egregious gerrymanders, so judges do not become omnipresent players in the political process. But 
yes, the standards used here do allow – as well they should – judicial intervention in the worst-of-the-
worst cases of democratic subversion, causing blatant constitutional harms. In other words, they allow 
courts to undo partisan gerrymanders of the kind we face today from North Carolina and Maryland. 
In giving such gerrymanders a pass from judicial review, the majority goes tragically wrong.

I

A

The plaintiffs here challenge two congressional districting plans – one adopted by Republicans 
in North Carolina and the other by Democrats in Maryland – as unconstitutional partisan 
gerrymanders. As I relate what happened in those two States, ask yourself: Is this how American 
democracy is supposed to work?

Start with North Carolina. After the 2010 census, the North Carolina General Assembly, with 
Republican majorities in both its House and its Senate, enacted a new congressional districting 
plan. That plan governed the two next national elections. In 2012, Republican candidates won 9 of 
the State’s 13 seats in the U.S. House of Representatives, although they received only 49% of the 
statewide vote. In 2014, Republican candidates increased their total to 10 of the 13 seats, this time 
based on 55% of the vote. Soon afterward, a District Court struck down two districts in the plan as 
unconstitutional racial gerrymanders. The General Assembly, with both chambers still controlled 
by Republicans, went back to the drawing board to craft the needed remedial state map. And here 
is how the process unfolded:



16 • The Republican co-chairs of the Assembly’s redistricting committee, Rep. David Lewis and 
Sen. Robert Rucho, instructed Dr. Thomas Hofeller, a Republican districting specialist, to create a 
new map that would maintain the 10–3 composition of the State’s congressional delegation come 
what might. Using sophisticated technological tools and precinct-level election results selected to 
predict voting behavior, Hofeller drew district lines to minimize Democrats’ voting strength and 
ensure the election of 10 Republican Congressmen. 2018).

• Lewis then presented for the redistricting committee’s (retroactive) approval a list of the criteria 
Hofeller had employed – including one labeled “Partisan Advantage.” That criterion, endorsed by a 
party-line vote, stated that the committee would make all “reasonable efforts to construct districts” to 
“maintain the current [10–3] partisan makeup” of the State’s congressional delegation. 

• Lewis explained the Partisan Advantage criterion to legislators as follows: We are “draw[ing] 
the maps to give a partisan advantage to 10 Republicans and 3 Democrats because [I] d[o] not 
believe it[’s] possible to draw a map with 11 Republicans and 2 Democrats.” 

• The committee and the General Assembly later enacted, again on a party-line vote, the map 
Hofeller had drawn. 

• Lewis announced: “I think electing Republicans is better than electing Democrats. So I drew 
this map to help foster what I think is better for the country.”

You might think that judgment best left to the American people. But give Lewis credit for this 
much: The map has worked just as he planned and predicted. In 2016, Republican congressional 
candidates won 10 of North Carolina’s 13 seats, with 53% of the statewide vote. Two years later, 
Republican candidates won 9 of 12 seats though they received only 50% of the vote. (The 13th seat 
has not yet been filled because fraud tainted the initial election.)

Events in Maryland make for a similarly grisly tale. For 50 years, Maryland’s 8-person 
congressional delegation typically consisted of 2 or 3 Republicans and 5 or 6 Democrats. After 
the 2000 districting, for example, the First and Sixth Districts reliably elected Republicans, and 
the other districts as reliably elected Democrats. But in the 2010 districting cycle, the State’s 
Democratic leaders, who controlled the governorship and both houses of the General Assembly, 
decided to press their advantage.

• Governor Martin O’Malley, who oversaw the process, decided (in his own later words) “to 
create a map that was more favorable for Democrats over the next ten years.” Because flipping the 
First District was geographically next-to-impossible, “a decision was made to go for the Sixth.” 

• O’Malley appointed an advisory committee as the public face of his effort, while asking 
Congressman Steny Hoyer, a self-described “serial gerrymanderer,” to hire and direct a mapmaker. 
Hoyer retained Eric Hawkins, an analyst at a political consulting firm providing services to Democrats. 

• Hawkins received only two instructions: to ensure that the new map produced 7 reliable 
Democratic seats, and to protect all Democratic incumbents. 

• Using similar technologies and election data as Hofeller, Hawkins produced a map to those 
specifications. Although new census figures required removing only 10,000 residents from the 
Sixth District, Hawkins proposed a large-scale population transfer. The map moved about 360,000 
voters out of the district and another 350,000 in. That swap decreased the number of registered 
Republicans in the district by over 66,000 and increased the number of registered Democrats by 
about 24,000, all to produce a safe Democratic district. 



17• After the advisory committee adopted the map on a party-line vote, State Senate President 
Thomas Miller briefed the General Assembly’s Democratic caucuses about the new map’s aims. 
Miller told his colleagues that the map would give “Democrats a real opportunity to pick up a 
seventh seat in the delegation” and that “[i]n the face of Republican gains in redistricting in other 
states[,] we have a serious obligation to create this opportunity.” 

• The General Assembly adopted the plan on a party-line vote. 

Maryland’s Democrats proved no less successful than North Carolina’s Republicans in devising a 
voter-proof map. In the four elections that followed (from 2012 through 2018), Democrats have never 
received more than 65% of the statewide congressional vote. Yet in each of those elections, Democrats 
have won (you guessed it) 7 of 8 House seats – including the once-reliably-Republican Sixth District.

B

Now back to the question I asked before: Is that how American democracy is supposed to 
work? I have yet to meet the person who thinks so.

“Governments,” the Declaration of Independence states, “deriv[e] their just Powers from the 
Consent of the Governed.” The Constitution begins: “We the People of the United States.” The 
Gettysburg Address (almost) ends: “[G]overnment of the people, by the people, for the people.” 
If there is a single idea that made our Nation (and that our Nation commended to the world), it is 
this one: The people are sovereign. The “power,” James Madison wrote, “is in the people over the 
Government, and not in the Government over the people.” 4 Annals of Cong. 934 (1794).

Free and fair and periodic elections are the key to that vision. The people get to choose 
their representatives. And then they get to decide, at regular intervals, whether to keep them. . . 
. Election day – next year, and two years later, and two years after that – is what links the people 
to their representatives, and gives the people their sovereign power. That day is the foundation of 
democratic governance.

 
And partisan gerrymandering can make it meaningless. At its most extreme . . .the practice 

amounts to “rigging elections.” Vieth v. Jubelirer, 541 U.S. 267, 317 (Kennedy, J., concurring in 
judgment). . . . The “core principle of republican government,” this Court has recognized, is “that the 
voters should choose their representatives, not the other way around.” Arizona State Legislature v. 
Arizona Independent Redistricting Comm’n, 576 U.S. ––––, –––– (2015). Partisan gerrymandering 
turns it the other way around. By that mechanism, politicians can cherry-pick voters to ensure their 
reelection. And the power becomes, as Madison put it, “in the Government over the people.” 4 
Annals of Cong. 934.

The majority disputes none of this. . . . Indeed, the majority concedes (really, how could it 
not?) that gerrymandering is “incompatible with democratic principles.” And therefore what? That 
recognition would seem to demand a response. The majority offers two ideas that might qualify 
as such. One is that the political process can deal with the problem[; the] other is that political 
gerrymanders have always been with us. . . . The majority’s idea instead seems to be that if we have 
lived with partisan gerrymanders so long, we will survive.

That complacency has no cause. Yes, partisan gerrymandering goes back to the Republic’s earliest 
days. (As does vociferous opposition to it.) But big data and modern technology – of just the kind 
that the mapmakers in North Carolina and Maryland used – make today’s gerrymandering altogether 
different from the crude linedrawing of the past. . . . Mapmakers now have access to more granular 



18 data about party preference and voting behavior than ever before. . . . Just as important, advancements 
in computing technology have enabled mapmakers to put that information to use with unprecedented 
efficiency and precision. . . . The effect is to make gerrymanders far more effective and durable than 
before, insulating politicians against all but the most titanic shifts in the political tides. . . .

C

Partisan gerrymandering of the kind before us not only subverts democracy (as if that weren’t 
bad enough). It violates individuals’ constitutional rights as well. . . .  Partisan gerrymandering 
operates through vote dilution – the devaluation of one citizen’s vote as compared to others. A 
mapmaker draws district lines to “pack” and “crack” voters likely to support the disfavored party. 
. . . Whether the person is packed or cracked, his vote carries less weight – has less consequence – 
than it would under a neutrally drawn (non-partisan) map. In short, the mapmaker has made some 
votes count for less, because they are likely to go for the other party.

That practice implicates the Fourteenth Amendment’s Equal Protection Clause. [Equal 
protection] “can be denied by a debasement or dilution of the weight of a citizen’s vote just as 
effectively as by wholly prohibiting the free exercise of the franchise.” Reynolds.  Based on 
that principle, this Court in its one-person-one-vote decisions prohibited creating districts with 
significantly different populations. . . . The constitutional injury in a partisan gerrymandering 
case is much the same, except that the dilution is based on party affiliation. In such a case, too, 
the districters have set out to reduce the weight of certain citizens’ votes, and thereby deprive 
them of their capacity to “full[y] and effective[ly] participat[e] in the political process[ ].” As 
Justice Kennedy (in a controlling opinion) once hypothesized: If districters declared that they were 
drawing a map “so as most to burden [the votes of] Party X’s” supporters, it would violate the 
Equal Protection Clause. Vieth, 541 U.S. at 312. . . . 

And partisan gerrymandering implicates the First Amendment too. That Amendment gives its 
greatest protection to political beliefs, speech, and association. Yet partisan gerrymanders subject 
certain voters to “disfavored treatment” – again, counting their votes for less – precisely because 
of “their voting history [and] their expression of political views.” Vieth, 541 U.S. at 314 (opinion 
of Kennedy, J.). And added to that strictly personal harm is an associational one. Representative 
democracy is “unimaginable without the ability of citizens to band together in [support of] 
candidates who espouse their political views.” By diluting the votes of certain citizens, the State 
frustrates their efforts to translate those affiliations into political effectiveness.

Though different Justices have described the constitutional harm in diverse ways, nearly all have 
agreed on this much: Extreme partisan gerrymandering (as happened in North Carolina and Maryland) 
violates the Constitution. Once again, the majority never disagrees; it appears to accept the “principle 
that each person must have an equal say in the election of representatives.” And indeed, without this 
settled and shared understanding that cases like these inflict constitutional injury, the question of 
whether there are judicially manageable standards for resolving them would never come up.

II

So the only way to understand the majority’s opinion is as follows: In the face of grievous 
harm to democratic governance and flagrant infringements on individuals’ rights. . . the majority 
declines to provide any remedy. For the first time in this Nation’s history, the majority declares that 
it can do nothing about an acknowledged constitutional violation because it has searched high and 
low and cannot find a workable legal standard to apply.



19The majority gives two reasons for thinking that the adjudication of partisan gerrymandering 
claims is beyond judicial capabilities. First and foremost, the majority says, it cannot find a neutral 
baseline – one not based on contestable notions of political fairness – from which to measure 
injury. . . .  And second, the majority argues that even after establishing a baseline, a court would 
have no way to answer “the determinative question: ‘How much is too much?’” No “discernible and 
manageable” standard is available, the majority claims . . . .

[The] majority [correctly notes that judges] should not be apportioning political power based 
on their own vision of electoral fairness. . . .  But in throwing up its hands, the majority misses 
something under its nose: What it says can’t be done has been done. Over the past several years, 
federal courts across the country – including, but not exclusively, in the decisions below – have 
largely converged on a standard for adjudicating partisan gerrymandering claims. . . .  And that 
standard does what the majority says is impossible. The standard does not use any judge-made 
conception of electoral fairness – either proportional representation or any other; instead, it takes 
as its baseline a State’s own criteria of fairness, apart from partisan gain. And by requiring plaintiffs 
to make difficult showings relating to both purpose and effects, the standard invalidates the most 
extreme, but only the most extreme, partisan gerrymanders. . . .

A

. . . Both courts [below] focused on the harm of vote dilution. . . .  And both courts (like 
others around the country) used basically the same three-part test to decide whether the plaintiffs 
had made out a vote dilution claim: (1) intent; (2) effects; and (3) causation. First, the plaintiffs 
challenging a districting plan must prove that state officials’ “predominant purpose” in drawing a 
district’s lines was to “entrench [their party] in power” by diluting the votes of citizens favoring its 
rival. Rucho, 318 F.Supp.3d at 864 (quoting Arizona State Legislature, 576 U.S., at ––––). Second, 
the plaintiffs must establish that the lines drawn in fact have the intended effect by “substantially” 
diluting their votes. Lamone, 348 F.Supp.3d at 498. And third, if the plaintiffs make those showings, 
the State must come up with a legitimate, non-partisan justification to save its map. See Rucho, 318 
F.Supp.3d at 867. If you are a lawyer, you know that this test looks utterly ordinary. It is the sort of 
thing courts work with every day.

Turn now to the test’s application. First, did the North Carolina and Maryland districters have 
the predominant purpose of entrenching their own party in power? Here, the two District Courts 
catalogued the overwhelming direct evidence that they did. . . .  The majority does not contest the 
lower courts’ findings; how could it? Instead, the majority says that state officials’ intent to entrench 
their party in power is perfectly “permissible,” even when it is the predominant factor in drawing 
district lines. But that is wrong. True enough, that the intent to inject “political considerations” into 
districting may not raise any constitutional concerns. . . . And true enough that even the naked purpose 
to gain partisan advantage may not rise to the level of constitutional notice when it is not the driving 
force in mapmaking or when the intended gain is slight. See Vieth, 541 U.S. at 286 (plurality opinion). 
But when political actors have a specific and predominant intent to entrench themselves in power by 
manipulating district lines, that goes too far. . . . It cannot be permissible and thus irrelevant, as the 
majority claims, that state officials have as their purpose the kind of grotesquely gerrymandered map 
that, according to all this Court has ever said, violates the Constitution. 

On to the second step of the analysis, where the plaintiffs must prove that the districting plan 
substantially dilutes their votes. . . . Consider the sort of evidence used in North Carolina first. 
There, the plaintiffs demonstrated the districting plan’s effects mostly by relying on what might 
be called the “extreme outlier approach.” . . . The approach – which also has recently been used 
in Michigan and Ohio litigation – begins by using advanced computing technology to randomly 



20 generate a large collection of districting plans that incorporate the State’s physical and political 
geography and meet its declared districting criteria, except for partisan gain. For each of those 
maps, the method then uses actual precinct-level votes from past elections to determine a partisan 
outcome (i.e., the number of Democratic and Republican seats that map produces). Suppose we 
now have 1,000 maps, each with a partisan outcome attached to it. We can line up those maps on 
a continuum – the most favorable to Republicans on one end, the most favorable to Democrats on 
the other. We can then find the median outcome – that is, the outcome smack dab in the center – in 
a world with no partisan manipulation. And we can see where the State’s actual plan falls on the 
spectrum – at or near the median or way out on one of the tails? The further out on the tail, the more 
extreme the partisan distortion and the more significant the vote dilution. 

Using that approach, the North Carolina plaintiffs offered a boatload of alternative districting 
plans – all showing that the State’s map was an out-out-out-outlier. One expert produced 3,000 
maps, adhering in the way described above to the districting criteria that the North Carolina 
redistricting committee had used, other than partisan advantage. To calculate the partisan outcome 
of those maps, the expert also used the same election data (a composite of seven elections) that 
Hofeller had employed when devising the North Carolina plan in the first instance. The results 
were, shall we say, striking. Every single one of the 3,000 maps would have produced at least one 
more Democratic House Member than the State’s actual map, and 77% would have elected three 
or four more. A second expert obtained essentially the same results with maps conforming to 
more generic districting criteria (e.g., compactness and contiguity of districts). Over 99% of that 
expert’s 24,518 simulations would have led to the election of at least one more Democrat, and over 
70% would have led to two or three more. Based on those and other findings, the District Court 
determined that the North Carolina plan substantially dilutes the plaintiffs’ votes.

Because the Maryland gerrymander involved just one district, the evidence in that case was 
far simpler – but no less powerful for that. . . . [A] reversal of the district’s partisan composition 
translated into four consecutive Democratic victories, including in a wave election year for 
Republicans (2014). In what was once a party stronghold, Republicans now have little or no chance 
to elect their preferred candidate. The District Court thus found that the gerrymandered Maryland 
map substantially dilutes Republicans’ votes. 

The majority claims all these findings are mere “prognostications” about the future, in which 
no one “can have any confidence.” But the courts below did not gaze into crystal balls, as the 
majority tries to suggest. Their findings about these gerrymanders’ effects on voters – both in the 
past and predictably in the future – were evidence-based, data-based, statistics-based. . . .

 

B

The majority’s broadest claim, as I’ve noted, is that this is a price we must pay because judicial 
oversight of partisan gerrymandering cannot be “politically neutral” or “manageable.” [Yet that] 
kind of oversight is not only possible; it’s been done.

. . . Contrary to the majority’s suggestion, the District Courts did not have to – and in fact did not 
– choose among competing visions of electoral fairness. That is because they did not try to compare 
the State’s actual map to an “ideally fair” one (whether based on proportional representation or some 
other criterion). Instead, they looked at the difference between what the State did and what the State 
would have done if politicians hadn’t been intent on partisan gain. Or put differently, the comparator (or 
baseline or touchstone) is the result not of a judge’s philosophizing but of the State’s own characteristics 
and judgments. . . . [T]he courts’ analyses used the State’s own criteria for electoral fairness – except for 
naked partisan gain. Under their approach, in other words, the State selected its own fairness baseline in 



21the form of its other districting criteria. All the courts did was determine how far the State had gone off 
that track because of its politicians’ effort to entrench themselves in office. . . .

The majority’s sole response misses the point. According to the majority, “it does not make sense 
to use” a State’s own (non-partisan) districting criteria as the baseline from which to measure partisan 
gerrymandering because those criteria “will vary from State to State and year to year.” But that is 
a virtue, not a vice. . . Using the criteria the State itself has chosen at the relevant time prevents any 
judicial predilections from affecting the analysis – exactly what the majority claims it wants. At the 
same time, using those criteria enables a court to measure just what it should: the extent to which the 
pursuit of partisan advantage . . . has distorted the State’s districting decisions. . . .

The majority’s “how much is too much” critique fares no better than its neutrality argument. 
How about the following for a first-cut answer: This much is too much. By any measure, a map 
that produces a greater partisan skew than any of 3,000 randomly generated maps . . . reflects “too 
much” partisanship. Think about what I just said: The absolute worst of 3,001 possible maps. The 
only one that could produce a 10–3 partisan split even as Republicans got a bare majority of the 
statewide vote. And again: How much is too much? This much is too much. . . .

Nor is there any reason to doubt, as the majority does, the competence of courts to determine 
whether a district map “substantially” dilutes the votes of a rival party’s supporters . . . As this 
Court recently noted, “the law is full of instances” where a judge’s decision rests on “estimating 
rightly ... some matter of degree” – including the “substantial[ity]” of risk or harm. Johnson v. 
United States, 576 U.S. ––––, –––– (2015); see, e.g., Ohio v. American Express Co., 585 U.S. ––––, 
–––– (determining “substantial anticompetitive effect[s]” when applying the Sherman Act). . . . The 
majority is wrong to think that these laws typically (let alone uniformly) further “confine[ ] and 
guide[ ]” judicial decisionmaking. . . . To the extent additional guidance has developed over the 
years (as under the Sherman Act), courts themselves have been its author – as they could be in this 
context too. And contrary to the majority’s suggestion, courts all the time make judgments about 
the substantiality of harm without reducing them to particular percentages. If courts are no longer 
competent to do so, they will have to relinquish, well, substantial portions of their docket. . . .

III

This Court has long understood that it has a special responsibility to remedy violations of 
constitutional rights resulting from politicians’ districting decisions. . . . But the need for judicial 
review is at its most urgent in cases like these. “For here, politicians’ incentives conflict with 
voters’ interests, leaving citizens without any political remedy for their constitutional harms.” Gill, 
585 U.S., at –––– (KAGAN, J., concurring). Those harms arise because politicians want to stay in 
office. No one can look to them for effective relief.

The majority disagrees, concluding its opinion with a paean to congressional bills limiting 
partisan gerrymanders. “Dozens of [those] bills have been introduced,” the majority says. One 
was “introduced in 2005 and has been reintroduced in every Congress since.” And might be 
reintroduced until the end of time. Because what all these bills have in common is that they are not 
laws. The politicians who benefit from partisan gerrymandering are unlikely to change partisan 
gerrymandering. And because those politicians maintain themselves in office through partisan 
gerrymandering, the chances for legislative reform are slight.

No worries, the majority says; it has another idea. The majority notes that voters themselves 
have recently approved ballot initiatives to put power over districting in the hands of independent 
commissions or other non-partisan actors. Some Members of the majority, of course, once thought 



22 such initiatives unconstitutional. See Arizona State Legislature, 576 U.S., at –––– (ROBERTS, 
C. J., dissenting). But put that aside. Fewer than half the States offer voters an opportunity to 
put initiatives to direct vote; in all the rest (including North Carolina and Maryland), voters are 
dependent on legislators to make electoral changes (which for all the reasons already given, they 
are unlikely to do). And even when voters have a mechanism they can work themselves, legislators 
often fight their efforts tooth and nail. . . .

The majority’s most perplexing “solution” is to look to state courts. “[O]ur conclusion,” the 
majority states, does not “condemn complaints about districting to echo into a void”: Just a few 
years back, “the Supreme Court of Florida struck down that State’s congressional districting 
plan as a violation” of the State Constitution. And indeed, the majority might have added, the 
Supreme Court of Pennsylvania last year did the same thing. But what do those courts know that 
this Court does not? If they can develop and apply neutral and manageable standards to identify 
unconstitutional gerrymanders, why couldn’t we? . . .

Of all times to abandon the Court’s duty to declare the law, this was not the one. The practices 
challenged in these cases imperil our system of government. Part of the Court’s role in that system 
is to defend its foundations. None is more important than free and fair elections. With respect but 
deep sadness, I dissent.

ADD: Page 365, between the second and third paragraphs on the page.

Since the Court handed down its decision in Shelby County, lower courts in North Carolina, Texas, 
and Virginia have made factual findings after full trials that the legislatures of these states intentionally 
discriminated on the basis of race in the process of drawing new legislative district maps.  Such cases 
have begun to filter up to the Supreme Court, which, although it has taken a critical eye toward such 
findings, has nevertheless upheld several of them.  See North Carolina v. Covington, 585 U.S. __ (2018) 
(affirming lower court finding that race was the predominant factor in North Carolina districts); Abbot v. 
Perez, 585 U.S. ___ (2018) (upholding one such finding while invalidating numerous others).

ADD: Page 420, at the end of the section on “Standing to Challenge Racial Gerrymandering.”

The Court took up the issue of institutional standing to litigate racial gerrymandering cases 
in Virginia House of Delegates v. Bethune-Hill, 139 S.Ct. 1237 (2019).  In that case, individual 
plaintiffs challenged Virginia’s 2011 redistricting on the ground that it unconstitutionally sorted 
voters based on their race.  After trial, the District Court  found in favor of the plaintiffs and 
enjoined further use of the challenged district map.  Virginia’s Attorney General, the official in 
charge of litigation for the state, then announced that the state would not pursue an appeal, and 
would comply with the court’s order.  The Viriginia House of Delegates, which had been a party 
in the litigation below, then filed an appeal to the Supreme Court.  The Attorney General, arguing 
that under Virginia law he and he alone represented the state for purposes of litigation, moved to 
dismiss the appeal for lack of standing.  In a 5-4 decision, the Court granted the motion, holding 
that “the House, as a single chamber of a bicameral legislature, has no standing to appeal the 
invalidation of the redistricting plan separately from the State of which it is a part.”  The Court 
made clear, however, that this result was a consequence of the particularities of Virginia law, and 
that states were free to structure and distribute official authority in other ways if they so choose.  

ADD: Page 459, before the section entitled “Section 2 and Felon Disenfranchisement.”



23Cooper v. Harris
137 S.Ct. 1455 (2017)

Justice Kagan delivered the opinion of the Court.

The Constitution entrusts States with the job of designing congressional districts. But it also 
imposes an important constraint: A State may not use race as the predominant factor in drawing 
district lines unless it has a compelling reason. In this case, a three-judge District Court ruled 
that North Carolina officials violated that bar when they created two districts whose voting-age 
populations were majority black. Applying a deferential standard of review to the factual findings 
underlying that decision, we affirm.

I

A

The Equal Protection Clause of the Fourteenth Amendment limits racial gerrymanders in 
legislative districting plans. It prevents a State, in the absence of “sufficient justification,” from 
“separating its citizens into different voting districts on the basis of race.” Bethune–Hill v. Virginia 
State Bd. of Elections, 137 S.Ct. 788, 797 (2017). When a voter sues state officials for drawing such 
race-based lines, our decisions call for a two-step analysis.

 
First, the plaintiff must prove that “race was the predominant factor motivating the legislature’s 

decision to place a significant number of voters within or without a particular district.” Miller v. 
Johnson, 515 U.S. 900, 916 (1995). That entails demonstrating that the legislature “subordinated” 
other factors—compactness, respect for political subdivisions, partisan advantage, what have you—
to “racial considerations.” The plaintiff may make the required showing through “direct evidence” of 
legislative intent, “circumstantial evidence of a district’s shape and demographics,” or a mix of both. 

Second, if racial considerations predominated over others, the design of the district must 
withstand strict scrutiny. The burden thus shifts to the State to prove that its race-based sorting of 
voters serves a “compelling interest” and is “narrowly tailored” to that end. This Court has long 
assumed that one compelling interest is complying with operative provisions of the Voting Rights 
Act of 1965 (VRA or Act). See, e.g., Shaw v. Hunt, 517 U.S. 899, 915 (1996) (Shaw II ).

 
Two provisions of the VRA—§ 2 and § 5—are involved in this case. Section 2 prohibits any 

“standard, practice, or procedure” that “results in a denial or abridgement of the right ... to vote on 
account of race.” We have construed that ban to extend to “vote dilution”—brought about, most 
relevantly here, by the “dispersal of [a group’s members] into districts in which they constitute an 
ineffective minority of voters.” Thornburg v. Gingles, 478 U.S. 30, 46, n. 11 (1986). Section 5, at 
the time of the districting in dispute, worked through a different mechanism. Before this Court 
invalidated its coverage formula, see Shelby County v. Holder, 133 S.Ct. 2612 (2013), that section 
required certain jurisdictions (including various North Carolina counties) to pre-clear voting 
changes with the Department of Justice, so as to forestall “retrogression” in the ability of racial 
minorities to elect their preferred candidates, Beer v. United States, 425 U.S. 130, 141 (1976).

When a State invokes the VRA to justify race-based districting, it must show (to meet the 
“narrow tailoring” requirement) that it had “a strong basis in evidence” for concluding that the 
statute required its action. Alabama Legislative Black Caucus v. Alabama, 135 S.Ct. 1257, 1274 
(2015). Or said otherwise, the State must establish that it had “good reasons” to think that it would 



24 transgress the Act if it did not draw race-based district lines. That “strong basis” (or “good reasons”) 
standard gives States “breathing room” to adopt reasonable compliance measures that may prove, 
in perfect hindsight, not to have been needed. 

 
A district court’s assessment of a districting plan, in accordance with the two-step inquiry just 

described, warrants significant deference on appeal to this Court. We of course retain full power to 
correct a court’s errors of law, at either stage of the analysis. But the court’s findings of fact—most 
notably, as to whether racial considerations predominated in drawing district lines—are subject to 
review only for clear error. Under that standard, we may not reverse just because we “would have 
decided the [matter] differently.” A finding that is “plausible” in light of the full record—even if 
another is equally or more so—must govern.

B

This case concerns North Carolina’s most recent redrawing of two congressional districts, 
both of which have long included substantial populations of black voters. In its current incarnation, 
District 1 is anchored in the northeastern part of the State, with appendages stretching both south 
and west (the latter into Durham). District 12 begins in the south-central part of the State (where 
it takes in a large part of Charlotte) and then travels northeast, zig-zagging much of the way to the 
State’s northern border. Both have quite the history before this Court.

 
We first encountered the two districts, in their 1992 versions, in [Shaw I]. There, we held that 

voters stated an equal protection claim by alleging that Districts 1 and 12 were unwarranted racial 
gerrymanders. After a remand to the District Court, the case arrived back at our door. See Shaw 
II, 517 U.S. 899. That time, we dismissed the challenge to District 1 for lack of standing, but struck 
down District 12. The design of that “serpentine” district, we held, was nothing if not race-centric, 
and could not be justified as a reasonable attempt to comply with the VRA. 

 
The next year, the State responded with a new districting plan, including a new District 12—

and residents of that district brought another lawsuit alleging an impermissible racial gerrymander. 
A District Court sustained the claim twice, but both times this Court reversed. See Hunt v. 
Cromartie, 526 U.S. 541 (1999) (Cromartie I ); Cromartie II, 532 U.S. 234. Racial considerations, 
we held, did not predominate in designing the revised District 12. Rather, that district was the 
result of a political gerrymander—an effort to engineer, mostly “without regard to race,” a safe 
Democratic seat. 

 
The State redrew its congressional districts again in 2001, to account for population changes 

revealed in the prior year’s census. Under the 2001 map, which went unchallenged in court, neither 
District 1 nor District 12 had a black voting-age population (called a “BVAP”) that was a majority of 
the whole: The former had a BVAP of around 48%, the latter a BVAP of around 43%. Nonetheless, in 
five successive general elections conducted in those reconfigured districts, all the candidates preferred 
by most African–American voters won their contests—and by some handy margins. In District 1, 
black voters’ candidates of choice garnered as much as 70% of the total vote, and never less than 59%. 
And in District 12, those candidates won with 72% of the vote at the high end and 64% at the low. 

 
Another census, in 2010, necessitated yet another congressional map—(finally) the one at issue 

in this case. State Senator Robert Rucho and State Representative David Lewis, both Republicans, 
chaired the two committees jointly responsible for preparing the revamped plan. They hired Dr. 
Thomas Hofeller, a veteran political mapmaker, to assist them in redrawing district lines. Several 
hearings, drafts, and revisions later, both chambers of the State’s General Assembly adopted the 
scheme the three men proposed.



25The new map (among other things) significantly altered both District 1 and District 12. The 
2010 census had revealed District 1 to be substantially underpopulated: To comply with the 
Constitution’s one-person-one-vote principle, the State needed to place almost 100,000 new people 
within the district’s boundaries. Rucho, Lewis, and Hofeller chose to take most of those people 
from heavily black areas of Durham, requiring a finger-like extension of the district’s western 
line. With that addition, District 1’s BVAP rose from 48.6% to 52.7%. District 12, for its part, had 
no need for significant total-population changes: It was overpopulated by fewer than 3,000 people 
out of over 730,000. Still, Rucho, Lewis, and Hofeller decided to reconfigure the district, further 
narrowing its already snakelike body while adding areas at either end—most relevantly here, in 
Guilford County. Those changes appreciably shifted the racial composition of District 12: As the 
district gained some 35,000 African–Americans of voting age and lost some 50,000 whites of that 
age, its BVAP increased from 43.8% to 50.7%. 

 
Registered voters in the two districts (David Harris and Christine Bowser, here called “the 

plaintiffs”) brought this suit against North Carolina officials, complaining of impermissible racial 
gerrymanders. After a bench trial, a three-judge District Court held both districts unconstitutional. 
All the judges agreed that racial considerations predominated in the design of District 1. And 
in then applying strict scrutiny, all rejected the State’s argument that it had a “strong basis” for 
thinking that the VRA compelled such a race-based drawing of District 1’s lines. As for District 12, 
a majority of the panel held that “race predominated” over all other factors, including partisanship. 
And the court explained that the State had failed to put forward any reason, compelling or otherwise, 
for its attention to race in designing that district. . . .

III

[W]e turn to the merits of this case, beginning (appropriately enough) with District 1. As 
noted above, the court below found that race furnished the predominant rationale for that district’s 
redesign. And it held that the State’s interest in complying with the VRA could not justify that 
consideration of race. We uphold both conclusions.

 

A

Uncontested evidence in the record shows that the State’s mapmakers, in considering District 1, 
purposefully established a racial target: African–Americans should make up no less than a majority 
of the voting-age population. Senator Rucho and Representative Lewis were not coy in expressing 
that goal. They repeatedly told their colleagues that District 1 had to be majority-minority, so as to 
comply with the VRA. During a Senate debate, for example, Rucho explained that District 1 “must 
include a sufficient number of African–Americans” to make it “a majority black district.” Similarly, 
Lewis informed the House and Senate redistricting committees that the district must have “a majority 
black voting age population.” And that objective was communicated in no uncertain terms to the 
legislators’ consultant. Dr. Hofeller testified multiple times at trial that Rucho and Lewis instructed 
him “to draw [District 1] with a [BVAP] in excess of 50 percent.” 

 
Hofeller followed those directions to the letter, such that the 50%-plus racial target “had a direct 

and significant impact” on District 1’s configuration. In particular, Hofeller moved the district’s 
borders to encompass the heavily black parts of Durham (and only those parts), thus taking in tens 
of thousands of additional African–American voters. That change and similar ones, made (in his 
words) to ensure that the district’s racial composition would “add[ ] up correctly,” deviated from 
the districting practices he otherwise would have followed. Hofeller candidly admitted that point: 
For example, he testified, he sometimes could not respect county or precinct lines as he wished 



26 because “the more important thing” was to create a majority-minority district. The result is a 
district with stark racial borders: Within the same counties, the portions that fall inside District 1 
have black populations two to three times larger than the portions placed in neighboring districts. 

 
Faced with this body of evidence—showing an announced racial target that subordinated other 

districting criteria and produced boundaries amplifying divisions between blacks and whites—the 
District Court did not clearly err in finding that race predominated in drawing District 1.

B

The more substantial question is whether District 1 can survive the strict scrutiny applied 
to racial gerrymanders. As noted earlier, we have long assumed that complying with the VRA 
is a compelling interest. And we have held that race-based districting is narrowly tailored to that 
objective if a State had “good reasons” for thinking that the Act demanded such steps. North 
Carolina argues that District 1 passes muster under that standard: The General Assembly (so says 
the State) had “good reasons to believe it needed to draw [District 1] as a majority-minority district 
to avoid Section 2 liability” for vote dilution. We now turn to that defense.

 
This Court identified, in Thornburg v. Gingles, three threshold conditions for proving vote 

dilution under § 2 of the VRA. First, a “minority group” must be “sufficiently large and geographically 
compact to constitute a majority” in some reasonably configured legislative district. Second, the 
minority group must be “politically cohesive.” And third, a district’s white majority must “vote [ ] 
sufficiently as a bloc” to usually “defeat the minority’s preferred candidate.” Those three showings, 
we have explained, are needed to establish that “the minority [group] has the potential to elect a 
representative of its own choice” in a possible district, but that racially polarized voting prevents it 
from doing so in the district as actually drawn because it is “submerg[ed] in a larger white voting 
population.” If a State has good reason to think that all the “Gingles preconditions” are met, then 
so too it has good reason to believe that § 2 requires drawing a majority-minority district. But if 
not, then not.

 
Here, electoral history provided no evidence that a § 2 plaintiff could demonstrate the third 

Gingles prerequisite—effective white bloc-voting. For most of the twenty years prior to the new 
plan’s adoption, African–Americans had made up less than a majority of District 1’s voters; the 
district’s BVAP usually hovered between 46% and 48%. Yet throughout those two decades, as 
the District Court noted, District 1 was “an extraordinarily safe district for African–American 
preferred candidates.” In the closest election during that period, African–Americans’ candidate 
of choice received 59% of the total vote; in other years, the share of the vote garnered by those 
candidates rose to as much as 70%. Those victories (indeed, landslides) occurred because the 
district’s white population did not “vote [ ] sufficiently as a bloc” to thwart black voters’ preference; 
rather, a meaningful number of white voters joined a politically cohesive black community to elect 
that group’s favored candidate. In the lingo of voting law, District 1 functioned, election year in 
and election year out, as a “crossover” district, in which members of the majority help a “large 
enough” minority to elect its candidate of choice. When voters act in that way, “[i]t is difficult to 
see how the majority-bloc-voting requirement could be met”—and hence how § 2 liability could 
be established. So experience gave the State no reason to think that the VRA required it to ramp 
up District 1’s BVAP.

 
The State counters that, in this context, past performance is no guarantee of future results. 

Recall here that the State had to redraw its whole congressional map following the 2010 census. 
And in particular, the State had to add nearly 100,000 new people to District 1 to meet the one-
person-one-vote standard. That meant about 13% of the voters in the new district would never have 



27voted there before. So, North Carolina contends, the question facing the state mapmakers was 
not whether the then-existing District 1 violated § 2. Rather, the question was whether the future 
District 1 would do so if drawn without regard to race. And that issue, the State claims, could not 
be resolved by “focusing myopically on past elections.” 

 
But that reasoning, taken alone, cannot justify North Carolina’s race-based redesign of District 1. 

True enough, a legislature undertaking a redistricting must assess whether the new districts 
it contemplates (not the old ones it sheds) conform to the VRA’s requirements. And true too, an 
inescapable influx of additional voters into a district may suggest the possibility that its former track 
record of compliance can continue only if the legislature intentionally adjusts its racial composition. 
Still, North Carolina too far downplays the significance of a longtime pattern of white crossover 
voting in the area that would form the core of the redrawn District 1. And even more important, 
North Carolina can point to no meaningful legislative inquiry into what it now rightly identifies as 
the key issue: whether a new, enlarged District 1, created without a focus on race but however else the 
State would choose, could lead to § 2 liability. To have a strong basis in evidence to conclude that § 2 
demands such race-based steps, the State must carefully evaluate whether a plaintiff could establish 
the Gingles preconditions—including effective white bloc-voting—in a new district created without 
those measures. We see nothing in the legislative record that fits that description. 

 
In sum: Although States enjoy leeway to take race-based actions reasonably judged necessary 

under a proper interpretation of the VRA, that latitude cannot rescue District 1. We by no means 
“insist that a state legislature, when redistricting, determine precisely what percent minority 
population [§ 2 of the VRA] demands.” But neither will we approve a racial gerrymander whose 
necessity is supported by no evidence. Accordingly, we uphold the District Court’s conclusion 
that North Carolina’s use of race as the predominant factor in designing District 1 does not 
withstand strict scrutiny.

 

IV

We now look west to District 12, making its fifth(!) appearance before this Court. This time, the 
district’s legality turns, and turns solely, on which of two possible reasons predominantly explains 
its most recent reconfiguration. The plaintiffs contended at trial that the General Assembly chose 
voters for District 12, as for District 1, because of their race; more particularly, they urged that the 
Assembly intentionally increased District 12’s BVAP in the name of ensuring preclearance under 
the VRA’s § 5. But North Carolina declined to mount any defense (similar to the one we have just 
considered for District 1) that § 5’s requirements in fact justified race-based changes to District 
12—perhaps because § 5 could not reasonably be understood to have done so. Instead, the State 
altogether denied that racial considerations accounted for (or, indeed, played the slightest role in) 
District 12’s redesign. According to the State’s version of events, Senator Rucho, Representative 
Lewis, and Dr. Hofeller moved voters in and out of the district as part of a “strictly” political 
gerrymander, without regard to race. The mapmakers drew their lines, in other words, to “pack” 
District 12 with Democrats, not African–Americans. 

 
Getting to the bottom of a dispute like this one poses special challenges for a trial court. In the 

more usual case alleging a racial gerrymander—where no one has raised a partisanship defense—
the court can make real headway by exploring the challenged district’s conformity to traditional 
districting principles, such as compactness and respect for county lines. But such evidence loses 
much of its value when the State asserts partisanship as a defense, because a bizarre shape—as of 
the new District 12—can arise from a “political motivation” as well as a racial one. And crucially, 
political and racial reasons are capable of yielding similar oddities in a district’s boundaries. That 
is because, of course, “racial identification is highly correlated with political affiliation.” As a result 



28 of those redistricting realities, a trial court has a formidable task: It must make “a sensitive inquiry” 
into all “circumstantial and direct evidence of intent” to assess whether the plaintiffs have managed 
to disentangle race from politics and prove that the former drove a district’s lines. 

 
Our job is different—and generally easier. As described earlier, we review a district court’s finding 

as to racial predominance only for clear error, except when the court made a legal mistake. In light of 
those principles, we uphold the District Court’s finding of racial predominance respecting District 12. 

A

Begin with some facts and figures, showing how the redistricting of District 12 affected its 
racial composition. As explained above, District 12 (unlike District 1) was approximately the right 
size as it was: North Carolina did not—indeed, could not—much change its total population. But 
by further slimming the district and adding a couple of knobs to its snakelike body (including in 
Guilford County), the General Assembly incorporated tens of thousands of new voters and pushed 
out tens of thousands of old ones. And those changes followed racial lines: To be specific, the new 
District 12 had 35,000 more African–Americans of voting age and 50,000 fewer whites of that 
age. (The difference was made up of voters from other racial categories.) Those voter exchanges 
produced a sizable jump in the district’s BVAP, from 43.8% to 50.7%. The Assembly thus turned 
District 12 (as it did District 1) into a majority-minority district.

 
As the plaintiffs pointed out at trial, Rucho and Lewis had publicly stated that racial 

considerations lay behind District 12’s augmented BVAP. In a release issued along with their draft 
districting plan, the two legislators ascribed that change to the need to achieve preclearance of the 
plan under § 5 of the VRA. At that time, § 5 covered Guilford County and thus prohibited any 
“retrogression in the [electoral] position of racial minorities” there. And part of Guilford County 
lay within District 12, which meant that the Department of Justice would closely scrutinize that 
district’s new lines. In light of those facts, Rucho and Lewis wrote: “Because of the presence of 
Guilford County in the Twelfth District, we have drawn our proposed Twelfth District at a [BVAP] 
level that is above the percentage of [BVAP] found in the current Twelfth District.” According to 
the two legislators, that race-based “measure w[ould] ensure preclearance of the plan.” Thus, the 
District Court found, Rucho’s and Lewis’s own account “evince[d] intentionality” as to District 
12’s racial composition: Because of the VRA, they increased the number of African–Americans.

 
Hofeller confirmed that intent in both deposition testimony and an expert report. Before the 

redistricting, Hofeller testified, some black residents of Guilford County fell within District 12 
while others fell within neighboring District 13. The legislators, he continued, “decided to reunite 
the black community in Guilford County into the Twelfth.” Why? Hofeller responded, in language 
the District Court emphasized: “[I]n order to be cautious and draw a plan that would pass muster 
under the Voting Rights Act.” 

 
The State’s preclearance submission to the Justice Department indicated a similar determination 

to concentrate black voters in District 12. “One of the concerns of the Redistricting Chairs,” North 
Carolina there noted, had to do with the Justice Department’s years-old objection to “a failure by the 
State to create a second majority minority district” (that is, in addition to District 1). The submission 
then went on to explain that after considering alternatives, the redistricters had designed a version 
of District 12 that would raise its BVAP to 50.7%. Thus, concluded the State, the new District 12 
“increases[ ] the African–American community’s ability to elect their candidate of choice.” In the 
District Court’s view, that passage once again indicated that making District 12 majority-minority 
was no “mere coincidence,” but a deliberate attempt to avoid perceived obstacles to preclearance. 
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Congressman Mel Watt (who had represented District 12 for some 20 years) recounted a conversation 
he had with Rucho in 2011 about the district’s future make-up. According to Watt, Rucho said that 
“his leadership had told him that he had to ramp the minority percentage in [District 12] up to 
over 50 percent to comply with the Voting Rights Law.” And further, that it would then be Rucho’s 
“job to go and convince the African–American community” that such a racial target “made sense” 
under the Act. The District Court credited Watt’s testimony about the conversation, citing his 
courtroom demeanor and “consistent recollection” under “probing cross-examination.” 

 
The State’s contrary story—that politics alone drove decisionmaking—came into the trial 

mostly through Hofeller’s testimony. Hofeller explained that Rucho and Lewis instructed him, 
first and foremost, to make the map as a whole “more favorable to Republican candidates.” One 
agreed-on stratagem in that effort was to pack the historically Democratic District 12 with even 
more Democratic voters, thus leaving surrounding districts more reliably Republican. To that end, 
Hofeller recounted, he drew District 12’s new boundaries based on political data—specifically, 
the voting behavior of precincts in the 2008 Presidential election between Barack Obama and 
John McCain. Indeed, he claimed, he displayed only this data, and no racial data, on his computer 
screen while mapping the district. In part of his testimony, Hofeller further stated that the Obama–
McCain election data explained (among other things) his incorporation of the black, but not the 
white, parts of Guilford County then located in District 13. Only after he drew a politics-based line 
between those adjacent areas, Hofeller testified, did he “check[ ]” the racial data and “f[ind] out” 
that the resulting configuration of District 12 “did not have a[§ 5] issue.”

 
The District Court, however, disbelieved Hofeller’s asserted indifference to the new district’s 

racial composition. The court recalled Hofeller’s contrary deposition testimony—his statement 
(repeated in only slightly different words in his expert report) that Rucho and Lewis “decided” to shift 
African–American voters into District 12 “in order to” ensure preclearance under § 5. And the court 
explained that even at trial, Hofeller had given testimony that undermined his “blame it on politics” 
claim. Right after asserting that Rucho and Lewis had told him “[not] to use race” in designing 
District 12, Hofeller added a qualification: “except perhaps with regard to Guilford County.” As the 
District Court understood, that is the kind of “exception” that goes pretty far toward swallowing the 
rule. District 12 saw a net increase of more than 25,000 black voters in Guilford County, relative to 
a net gain of fewer than 35,000 across the district: So the newly added parts of that county played a 
major role in pushing the district’s BVAP over 50%. The District Court came away from Hofeller’s 
self-contradictory testimony unpersuaded that this decisive influx of black voters was an accident. 
Whether the racial make-up of the county was displayed on his computer screen or just fixed in his 
head, the court thought, Hofeller’s denial of race-based districting “r[ang] hollow.”  

 
The District Court’s assessment that all this evidence proved racial predominance clears 

the bar of clear error review. The court emphasized that the districting plan’s own architects had 
repeatedly described the influx of African–Americans into District 12 as a § 5 compliance measure, 
not a side-effect of political gerrymandering. And those contemporaneous descriptions comported 
with the court’s credibility determinations about the trial testimony—that Watt told the truth when 
he recounted Rucho’s resolve to hit a majority-BVAP target; and conversely that Hofeller skirted 
the truth (especially as to Guilford County) when he claimed to have followed only race-blind 
criteria in drawing district lines. We cannot disrespect such credibility judgments. [W]e are far 
from having a “definite and firm conviction” that the District Court made a mistake in concluding 
from the record before it that racial considerations predominated in District 12’s design.
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The State mounts a final, legal rather than factual, attack on the District Court’s finding of 
racial predominance. When race and politics are competing explanations of a district’s lines, argues 
North Carolina, the party challenging the district must introduce a particular kind of circumstantial 
evidence: “an alternative [map] that achieves the legislature’s political objectives while improving 
racial balance.” That is true, the State says, irrespective of what other evidence is in the case—so 
even if the plaintiff offers powerful direct proof that the legislature adopted the map it did for 
racial reasons. Because the plaintiffs here (as all agree) did not present such a counter-map, North 
Carolina concludes that they cannot prevail. The dissent echoes that argument. 

 
We have no doubt that an alternative districting plan, of the kind North Carolina describes, can 

serve as key evidence in a race-versus-politics dispute. One, often highly persuasive way to disprove a 
State’s contention that politics drove a district’s lines is to show that the legislature had the capacity to 
accomplish all its partisan goals without moving so many members of a minority group into the district. 

 
But they are hardly the only means. Suppose that the plaintiff in a dispute like this one 

introduced scores of leaked emails from state officials instructing their mapmaker to pack as many 
black voters as possible into a district, or telling him to make sure its BVAP hit 75%. Based on 
such evidence, a court could find that racial rather than political factors predominated in a district’s 
design, with or without an alternative map. And so too in cases lacking that kind of smoking gun, 
as long as the evidence offered satisfies the plaintiff’s burden of proof. 

 
A plaintiff’s task, in other words, is simply to persuade the trial court—without any special 

evidentiary prerequisite—that race (not politics) was the “predominant consideration in deciding 
to place a significant number of voters within or without a particular district.” 

 
North Carolina insists, however, that we have already said to the contrary—more particularly, 

that our decision in Cromartie II imposed a non-negotiable “alternative-map requirement.” But the 
reasoning of Cromartie II belies that reading. The Court’s opinion nowhere attempts to explicate 
or justify the categorical rule that the State claims to find there. And given the strangeness of that 
rule—which would treat a mere form of evidence as the very substance of a constitutional claim, 
we cannot think that the Court adopted it without any explanation. 

 
Rightly understood, the passage from Cromartie II had a different and narrower point, arising 

from and reflecting the evidence offered in that case. The direct evidence of a racial gerrymander, 
we thought, was extremely weak: We said of one piece that it “says little or nothing about whether 
race played a predominant role” in drawing district lines; we said of another that it “is less persuasive 
than the kinds of direct evidence we have found significant in other redistricting cases.” Nor did the 
report of the plaintiffs’ expert impress us overmuch: In our view, it “offer[ed] little insight into the 
legislature’s true motive.” That left a set of arguments of the would-have-could-have variety. In a 
case like Cromartie II—that is, one in which the plaintiffs had meager direct evidence of a racial 
gerrymander and needed to rely on evidence of forgone alternatives—only maps [that show what 
the state should have done] could carry the day. 

 
But this case is most unlike Cromartie II, even though it involves the same electoral district some 

twenty years on. This case turned not on the possibility of creating more optimally constructed districts, 
but on direct evidence of the General Assembly’s intent in creating the actual District 12, including many 
hours of trial testimony subject to credibility determinations. That evidence, the District Court plausibly 
found, itself satisfied the plaintiffs’ burden of debunking North Carolina’s “it was really politics” defense; 
there was no need for an alternative map to do the same job. And we pay our precedents no respect when 
we extend them far beyond the circumstances for which they were designed.



31V

Applying a clear error standard, we uphold the District Court’s conclusions that racial 
considerations predominated in designing both District 1 and District 12. For District 12, that 
is all we must do, because North Carolina has made no attempt to justify race-based districting 
there. For District 1, we further uphold the District Court’s decision that § 2 of the VRA gave 
North Carolina no good reason to reshuffle voters because of their race. We accordingly affirm the 
judgment of the District Court.

 
Justice Gorsuch took no part in the consideration or decision of this case.

Justice Thomas, concurring.

I join the opinion of the Court because it correctly applies our precedents under the Constitution 
and the Voting Rights Act of 1965 (VRA), 52 U.S.C. § 10301 et seq. I write briefly to explain 
the additional grounds on which I would affirm the three-judge District Court and to note my 
agreement, in particular, with the Court’s clear-error analysis.

 
As to District 1, I think North Carolina’s concession that it created the district as a majority-

black district is by itself sufficient to trigger strict scrutiny. I also think that North Carolina cannot 
satisfy strict scrutiny based on its efforts to comply with § 2 of the VRA. In my view, § 2 does not 
apply to redistricting and therefore cannot justify a racial gerrymander. See Holder v. Hall, 512 
U.S. 874, 922–923 (1994) (Thomas, J., concurring in judgment).

 
As to District 12, I agree with the Court that the District Court did not clearly err when it 

determined that race was North Carolina’s predominant motive in drawing the district. This is the 
same conclusion I reached when we last reviewed District 12. Easley v. Cromartie, 532 U.S. 234, 267 
(2001) (Cromartie II ) (dissenting opinion). The Court reached the contrary conclusion in Cromartie 
II only by misapplying our deferential standard for reviewing factual findings. Today’s decision 
does not repeat Cromartie II ‘s error, and indeed it confines that case to its particular facts. It thus 
represents a welcome course correction to this Court’s application of the clear-error standard.

 
Justice Alito, with whom Chief Justice Roberts and Justice Kennedy join, concurring in the 

judgment in part and dissenting in part.

A precedent of this Court should not be treated like a disposable household item—say, a paper 
plate or napkin—to be used once and then tossed in the trash. But that is what the Court does today 
in its decision regarding North Carolina’s 12th Congressional District: The Court junks a rule 
adopted in a prior, remarkably similar challenge to this very same congressional district.

 
In Easley v. Cromartie (Cromartie II), the Court considered the constitutionality of the version 

of District 12 that was adopted in 1997. That district had the same basic shape as the district now 
before us, and the challengers argued that the legislature’s predominant reason for adopting this 
configuration was race. The State responded that its motive was not race but politics. Its objective, 
the State insisted, was to create a district in which the Democratic candidate would win. Rejecting 
that explanation, a three-judge court found that the legislature’s predominant motive was racial, 
specifically to pack African–Americans into District 12.

 
A critical factor in our analysis was the failure of those challenging the district to come 

forward with an alternative redistricting map that served the legislature’s political objective as well 
as the challenged version without producing the same racial effects. . . .  The failure to produce an 
alternative map doomed the challengers in Cromartie II, and the same should be true now. Partisan 



32 gerrymandering is always unsavory, but that is not the issue here. The issue is whether District 12 
was drawn predominantly because of race. The record shows that it was not.

 
Reviewing the evidence, two themes emerge. First, District 12’s borders and racial composition 

are readily explained by political considerations and the effects of the legislature’s political strategy 
on the demographics of District 12. Second, the majority largely ignores this explanation, as did the 
court below, and instead adopts the most damning interpretation of all available evidence.

 
Both of these analytical maneuvers violate our clearly established precedent. Our cases say 

that we must “exercise extraordinary caution where the State has articulated a legitimate political 
explanation for its districting decision,” [yet] the majority ignores that political explanation. Our 
cases say that “the good faith of a state legislature must be presumed,” [yet] the majority presumes 
the opposite. And Cromartie II held that plaintiffs in a case like this are obligated to produce a map 
showing that the legislature could have achieved its political objectives without the racial effect 
seen in the challenged plan; here, the majority junks that rule and says that the plaintiffs’ failure to 
produce such a map simply “does not matter.”

■  Racial Discrimination and the Presumption of Legislative Good Faith.  Litigation that 
proceeds simultaneously under the Constitution and the VRA can be extraordinarily protracted 
and complex.  In a recent decision, the Supreme Court issued a stern reminder to lower courts 
presiding over such litigation that they cannot simplify their tasks by taking procedural shortcuts.  
Specifically, lower courts must proceed in a way that places the burden of proof at every phase of the 
proceedings on plaintiffs challenging government actions, and that at every step correspondingly 
accords the legislature a presumption of good faith – even when, in an earlier phase of the litigation, 
the lower court had found the legislature to be guilty of intentional racial discrimination, a 
circumstance that might be thought to relieve the court of the need to presume the legislature’s 
good faith in subsequent phases of the same case.

In Abbott v. Perez, 585 U.S. __ (2018), the Court reviewed a decision of the U.S. District Court 
for the Western District of Texas invalidating legislative maps drawn by the Texas Legislature.   
Following the 2010 census and reapportionment, Texas in 2011 drew new maps.  Because Shelby 
County v. Holder had not yet been decided, Texas was required under the VRA to obtain preclearance 
from the D.C. District Court.  Before that court could rule, the 2011 maps were challenged in Texas 
federal court on the grounds that they were intentional racial gerrymanders.  With the 2012 election 
impending, the Texas District Court drew up interim maps.  Texas appealed the interim ruling to 
the Supreme Court, which reversed on the ground that the lower court, in drawing the map, had not 
given sufficient deference to the legislative judgments embodied in the 2011 maps.  Perry v. Perez, 
565 U.S. 388 (2012) (per curiam).  The Supreme Court accordingly ordered the District Court to 
draw new maps that retained as much as possible the decisions of the Texas Legislature, and to 
redraw districts only to the extent necessary to avoid legal defects.  On remand, the District Court 
drew maps that differed significantly from the state’s 2011 plan.

At this point, in August, 2012, the D.C. District Court denied preclearance to the 2011 maps.  
The state then held its 2012 elections under the interim maps prepared by the Texas District Court.  
The state still needed legally valid maps, however, and in 2013 the governor called a special session 
of the legislature which repealed the 2011 maps and adopted as its own the interim maps drawn 
by the Texas District Court.  The next day, the Supreme Court handed down Shelby County, and 
Texas quickly obtained vacatur of the earlier decision of the D.C. District Court.  Meanwhile, the 
plaintiffs in the Texas District Court amended their complaint to add challenges to the 2013 map, 
while continuing their challenges to the 2011 plans.



33Texas conducted its 2014 and 2016 elections under the 2013 legislative maps.  In 2017, after a 
full trial, the Texas District Court held the original 2011 plans unconstitutional racial gerrymanders.  
In a subsequent ruling, the court held that the same districts found unconstitutional in the 2011 plan 
were still unconstitutional under the 2013 plan on the ground that the state legislature had merely 
carried forward the discriminatory intent initially manifested in the 2011 plan.  The state, in other 
words, despite enacting new plans, had not in so doing “purged” the unconstitutional motivations 
that “tainted” the 2011 maps.  

In a 5-4 ruling written by Justice Alito and joined by Chief Justice Roberts and Justices 
Kennedy, Thomas, and Gorsuch, the Court reversed.  “The allocation of the burden of proof and 
the presumption of legislative good faith,” the Court held, “are not changed by a finding of past 
discrimination.”  The Texas legislature, the Court observed, did not simply reenact the same law 
that had already been invalidated; instead, it enacted a new law, and the only intentions relevant 
to that law’s constitutionality were those of the 2013 legislature, not its 2011 predecessor.  By 
demanding that the 2013 legislature “purge the taint” of its predecessor’s discriminatory intent, the 
lower court improperly shifted the burden of proof from the plaintiffs to the defendants, and failed 
to accord the new legislature the presumption of good faith to which it was entitled.  

This error, in the Court’s view, invalidated the District Court’s findings of discriminatory 
intent on most of the challenged districts.  The court’s findings regarding four districts did not share 
this flaw, however, because they rested on different grounds.  Nevertheless, the Court reversed 
three of these on the merits as clear error, leaving the District Court’s finding of intentional racial 
gerrymandering in place against only one state house district.  

Justice Sotomayor, joined by Justices Ginsburg, Breyer, and Kagan, dissented.  The lower 
court did not, she argued, shift the burden of proof but rather engaged in a meticulous Arlington 
Heights analysis of the record, resting its rulings on firm evidence of discrimination in the 2013 
districting cycle.  

How effective are the managerial techniques employed by the Supreme Court in this litigation?  
Is it providing effective, general guidance to lower courts?  Is it consistent to require that lower 
courts draw maps that respect as much as possible the initial judgments of the legislature when 
those legislative judgments are infected by a racially discriminatory intent?  In this case, the lower 
court’s compliance with that order caused it subsequently to invalidate what were essentially its 
own interim maps after the Texas Legislature adopted them.  Moreover, as in Easley v. Cromartie, 
the Court here sets aside factual findings of a lower court as clearly erroneous.  Does this provide 
useful guidance to other courts considering similar problems?  Or should we just understand the 
Court’s seemingly case-by-case approach as inevitable for a Court searching for a solution to a 
difficult problem, and doing so, no less, under conditions of rapidly changing personnel?

ADD: Page 647, immediately preceding subsection 2, “Campaign Promises.”

■  Indirect Regulation of Campaign Speech by Treating It as Evidence.  Candidates for 
office clearly have great latitude to speak in that capacity, and the government’s ability to constrain 
their speech through direct regulation is correspondingly limited.  But campaign speech may also 
be regulated indirectly if it can later be used against candidates who win office.  This possibility was 
tested in Trump v. Hawaii, 585 U.S. __ (2018), a case challenging the constitutionality of President 
Trump’s order severely restricting entry into the United States by nationals of six countries, five of 
which are predominantly Muslim.  Mr. Trump campaigned hard on this issue, making numerous 
statements on the campaign trail that could plausibly be construed as demonstrating an anti-Muslim 
animus.  For example, he called for “a total and complete shutdown of Muslims entering the United 



34 States.”  Speaking of Muslims, Mr. Trump claimed,  “It is obvious to anybody the hatred [they feel 
for Americans] is beyond comprehension.”  All Muslims, he suggested, are “people that believe 
only in Jihad, and have no sense of reason or respect of human life.”  

The plaintiffs, which included the state of Hawaii representing its state university system, which 
admits students from the banned countries, argued that the travel restriction order should be struck 
down as an unconstitutional act of religious discrimination, and offered Mr. Trump’s campaign 
statements as evidence of his motivations.  The Court declined to consider them, however, instead 
sustaining the order on the ground that, regardless of what other grounds it might rest upon, it had 
a sufficient basis in national security concerns to pass rational basis review.  

ADD: Page 660, before the section entitled “Campaign-Free Election Days.”

MINNESOTA VOTERS ALLIANCE v. MANSKY
585 U.S. ___  (2018)

Chief Justice Roberts delivered the opinion of the Court.

Under Minnesota law, voters may not wear a political badge, political button, or anything 
bearing political insignia inside a polling place on Election Day. The question presented is whether 
this ban violates the Free Speech Clause of the First Amendment.

I

A

Today, Americans going to their polling places on Election Day expect to wait in a line, briefly 
interact with an election official, enter a private voting booth, and cast an anonymous ballot. Little 
about this ritual would have been familiar to a voter in the mid-to-late nineteenth century. For 
one thing, voters typically deposited privately prepared ballots at the polls instead of completing 
official ballots on-site. . . . The physical arrangement confronting the voter was also different. The 
polling place often consisted simply of a “voting window” through which the voter would hand his 
ballot to an election official situated in a separate room with the ballot box. . . .  

As documented in Burson v. Freeman, 504 U. S. 191 (1992), “[a]pproaching the polling place 
under this system was akin to entering an open auction place.” Id., at 202 (plurality opinion). The 
room containing the ballot boxes was “usually quiet and orderly,” but “[t]he public space outside 
the window . . . was chaotic.” R. Bensel The American Ballot Box in the Mid-Nineteenth Century 13 
(20014). Electioneering of all kinds was permitted. Crowds would gather to heckle and harass voters 
who appeared to be supporting the other side. Indeed, “[u]nder the informal conventions of the period, 
election etiquette required only that a ‘man of ordinary courage’ be able to make his way to the voting 
window.” Bensel 20–21. “In short, these early elections were not a very pleasant spectacle for those 
who believed in democratic government.” Burson, 504 U. S. at 202 (plurality opinion).

By the late nineteenth century, States began implementing reforms to address these 
vulnerabilities and improve the reliability of elections. Between 1888 and 1896, nearly every State 
adopted the secret ballot. Because voters now needed to mark their state-printed ballots on-site 
and in secret, voting moved into a sequestered space where the voters could “deliberate and make 



35a decision in . . . privacy.” Rusk, The Effect of the Australian Ballot Reform on Split Ticket Voting: 
1876-1908, Am. Pol. Sci. Rev. 1221 (1970). . . .  In addition, States enacted “viewpoint-neutral 
restrictions on election-day speech” in the immediate vicinity of the polls. Burson, 504 U. S., at 
214–215 (Scalia, J., concurring in judgment).  Today, all 50 States and the District of Columbia have 
laws curbing various forms of speech in and around polling places on Election Day.

Minnesota’s such law contains [one such] prohibition[]. . . .  Minn. Stat. §211B.11(1) (Supp. 
2017). The first sentence of §211B.11(1) forbids any person to “display campaign material, post 
signs, ask, solicit, or in any manner try to induce or persuade a voter within a polling place or within 
100 feet of the building in which a polling place is situated” to “vote for or refrain from voting 
for a candidate or ballot question.” The second sentence prohibits the distribution of “political 
badges, political buttons, or other political insignia to be worn at or about the polling place.” The 
third sentence—the “political apparel ban”—states that a “political badge, political button, or other 
political insignia may not be worn at or about the polling place.” Versions of all three prohibitions 
have been on the books in Minnesota for over a century. 

There is no dispute that the political apparel ban applies only within the polling place, and covers 
articles of clothing and accessories with “political insignia” upon them. Minnesota election judges—
temporary government employees working the polls on Election Day—have the authority to decide 
whether a particular item falls within the ban. If a voter shows up wearing a prohibited item, the 
election judge is to ask the individual to conceal or remove it. If the individual refuses, the election 
judge must allow him to vote, while making clear that the incident “will be recorded and referred 
to appropriate authorities.” Violators are subject to an administrative process before the Minnesota 
Office of Administrative Hearings, which, upon finding a violation, may issue a reprimand or impose 
a civil penalty. Minn. Stat. §§211B.32, 211B.35(2) (2014). That administrative body may also refer the 
complaint to the county attorney for prosecution as a petty misdemeanor; the maximum penalty is a 
$300 fine. §§211B.11(4) (Supp. 2017), 211B.35(2) (2014), 609.02(4a) (2016).

B

Petitioner Minnesota Voters Alliance (MVA) is a nonprofit organization that “seeks better 
government through election reforms.” Pet. for Cert. 5. Petitioner Andrew Cilek is a registered voter 
in Hennepin County and the executive director of MVA; petitioner Susan Jeffers served in 2010 
as a Ramsey County election judge. Five days before the November 2010 election, MVA, Jeffers, 
and other likeminded groups and individuals filed a lawsuit in Federal District Court challenging 
the political apparel ban on First Amendment grounds. The groups—calling themselves “Election 
Integrity Watch” (EIW)—planned to have supporters wear buttons to the polls printed with the 
words “Please I. D. Me,” a picture of an eye, and a telephone number and web address for EIW. 
(Minnesota law does not require individuals to show identification to vote.) One of the individual 
plaintiffs also planned to wear a “Tea Party Patriots” shirt. The District Court denied the plaintiffs’ 
request for a temporary restraining order and preliminary injunction and allowed the apparel ban 
to remain in effect for the upcoming election.

In response to the lawsuit, officials for Hennepin and Ramsey Counties distributed to election 
judges an “Election Day Policy,” providing guidance on the enforcement of the political apparel 
ban. The Minnesota Secretary of State also distributed the Policy to election officials throughout 
the State. The Policy specified that examples of apparel falling within the ban “include, but are not 
limited to”:

“• Any item including the name of a political party in Minnesota, such as the Republican, 
[Democratic-Farmer-Labor], Independence, Green or Libertarian parties.



36 • Any item including the name of a candidate at any election.

• Any item in support of or opposition to a ballot question at any election.

• Issue oriented material designed to influence or impact voting (including specifically the 
‘Please I. D. Me’ buttons).

• Material promoting a group with recognizable political views (such as the Tea Party, 
MoveOn.org, and so on).” App. to Pet. for Cert. I–1 to I–2.

As alleged in the plaintiffs’ amended complaint and supporting declarations, some voters 
associated with EIW ran into trouble with the ban on Election Day. One individual was asked 
to cover up his Tea Party shirt. Another refused to conceal his “Please I. D. Me” button, and an 
election judge recorded his name and address for possible referral. And petitioner Cilek—who 
was wearing the same button and a T-shirt with the words “Don’t Tread on Me” and the Tea Party 
Patriots logo—was twice turned away from the polls altogether, then finally permitted to vote after 
an election judge recorded his information.

Back in court, MVA and the other plaintiffs (now joined by Cilek) argued that the ban was 
unconstitutional both on its face and as applied to their apparel. The District Court granted the 
State’s motions to dismiss, and the Court of Appeals for the Eighth Circuit affirmed in part and 
reversed in part. Minnesota Majority v. Mansky, 708 F. 3d 1051 (2013). . . .  

II

The First Amendment prohibits laws “abridging the freedom of speech.” Minnesota’s ban on 
wearing any “political badge, political button, or other political insignia” plainly restricts a form of 
expression within the protection of the First Amendment.

But the ban applies only in a specific location: the interior of a polling place. It therefore 
implicates our “ ‘forum based’ approach for assessing restrictions that the government seeks to place 
on the use of its property.”  International Soc. for Krishna Consciousness, Inc. v. Lee, 505 U. S. 672, 
678 (1992) (ISKCON). Generally speaking, our cases recognize three types of government-controlled 
spaces: traditional public forums, designated public forums, and nonpublic forums. In a traditional 
public forum—parks, streets, sidewalks, and the like—the government may impose reasonable time, 
place, and manner restrictions on private speech, but restrictions based on content must satisfy strict 
scrutiny, and those based on viewpoint are prohibited. See Pleasant Grove City v. Summum, 555 U. 
S. 460, 469 (2009). The same standards apply in designated public forums—spaces that have “not 
traditionally been regarded as a public forum” but which the government has “intentionally opened 
up for that purpose.” Id., at 469–470. In a nonpublic forum, on the other hand—a space that “is not 
by tradition or designation a forum for public communication”—the government has much more 
flexibility to craft rules limiting speech. Perry Ed. Assn. v. Perry Local Educators’ Assn., 460 U. S. 
37, 46 (1983). The government may reserve such a forum “for its intended purposes, communicative 
or otherwise, as long as the regulation on speech is reasonable and not an effort to suppress expression 
merely because public officials oppose the speaker’s view.” Ibid. 

This Court employs a distinct standard of review to assess speech restrictions in nonpublic 
forums because the government, “no less than a private owner of property,” retains the “power to 
preserve the property under its control for the use to which it is lawfully dedicated.” Adderley v. 
Florida, 385 U. S. 39, 47 (1966). “Nothing in the Constitution requires the Government freely to 
grant access to all who wish to exercise their right to free speech on every type of Government 



37property without regard to the nature of the property or to the disruption that might be caused 
by the speaker’s activities.” Cornelius v. NAACP Legal Defense & Ed. Fund, Inc., 473 U. S. 788, 
799–800 (1985). Accordingly, our decisions have long recognized that the government may impose 
some content-based restrictions on speech in nonpublic forums, including restrictions that exclude 
political advocates and forms of political advocacy. See id. at 806–811. . . .  

A polling place in Minnesota qualifies as a nonpublic forum. It is, at least on Election Day, 
government-controlled property set aside for the sole purpose of voting. . . .  Rules strictly govern 
who may be present, for what purpose, and for how long. See Minn. Stat. §204C.06 (2014). And 
while the four-Justice plurality in Burson and Justice Scalia’s concurrence in the judgment parted 
ways over whether the public sidewalks and streets surrounding a polling place qualify as a 
nonpublic forum, neither opinion suggested that the interior of the building was anything but. 

We therefore evaluate MVA’s First Amendment challenge under the nonpublic forum standard. 
The text of the apparel ban makes no distinction based on the speaker’s political persuasion, so 
MVA does not claim that the ban discriminates on the basis of viewpoint on its face. The question 
accordingly is whether Minnesota’s ban on political apparel is “reasonable in light of the purpose 
served by the forum”: voting. Cornelius, 473 U. S., at 806.

III

A

We first consider whether Minnesota is pursuing a permissible objective in prohibiting voters from 
wearing particular kinds of expressive apparel or accessories while inside the polling place. The natural 
starting point for evaluating a First Amendment challenge to such a restriction is this Court’s decision 
in Burson, which upheld a Tennessee law imposing a 100-foot campaign-free zone around polling 
place entrances. Under the Tennessee law—much like Minnesota’s buffer-zone provision—no person 
could solicit votes for or against a candidate, party, or ballot measure, distribute campaign materials, 
or “display . . . campaign posters, signs or other campaign materials” within the restricted zone. 504 
U.S. at 193–194 (plurality opinion). The plurality found that the law withstood even the strict scrutiny 
applicable to speech restrictions in traditional public forums. Id. at 211. In his opinion concurring in the 
judgment, Justice Scalia argued that the less rigorous “reasonableness” standard of review should apply, 
and found the law “at least reasonable” in light of the plurality’s analysis. Id. at 216.

That analysis emphasized the problems of fraud, voter intimidation, confusion, and general 
disorder that had plagued polling places in the past. See id. at 200–204 (plurality opinion). Against 
that historical backdrop, the plurality and Justice Scalia upheld Tennessee’s determination, 
supported by overwhelming consensus among the States and “common sense,” that a campaign-
free zone outside the polls was “necessary” to secure the advantages of the secret ballot and protect 
the right to vote. Id. at 200, 206–208, 211. As the plurality explained, “[t]he State of Tennessee has 
decided that [the] last 15 seconds before its citizens enter the polling place should be their own, 
as free from interference as possible.” Id. at 210. That was not “an unconstitutional choice.” Ibid. 

MVA disputes the relevance of Burson to Minnesota’s apparel ban. On MVA’s reading, Burson 
considered only “active campaigning” outside the polling place by campaign workers and others 
trying to engage voters approaching the polls. Brief for Petitioners 36–37. Minnesota’s law, by 
contrast, prohibits what MVA characterizes as “passive, silent” self-expression by voters themselves 
when voting. Reply Brief 17. MVA also points out that the plurality focused on the extent to which 
the restricted zone combated “voter intimidation and election fraud,” 504 U. S., at 208—concerns 
that, in MVA’s view, have little to do with a prohibition on certain types of voter apparel. . . .



38 [W]e see no basis for rejecting Minnesota’s determination that some forms of advocacy 
should be excluded from the polling place, to set it aside as “an island of calm in which voters can 
peacefully contemplate their choices.” Brief for Respondents 43. Casting a vote is a weighty civic 
act, akin to a jury’s return of a verdict, or a representative’s vote on a piece of legislation. It is a time 
for choosing, not campaigning. The State may reasonably decide that the interior of the polling 
place should reflect that distinction. . . . Members of the public are brought together at that place, 
at the end of what may have been a divisive election season, to reach considered decisions about 
their government and laws. The State may reasonably take steps to ensure that partisan discord not 
follow the voter up to the voting booth, and distract from a sense of shared civic obligation at the 
moment it counts the most. That interest may be thwarted by displays that do not raise significant 
concerns in other situations. . . . 

Thus, in light of the special purpose of the polling place itself, Minnesota may choose to 
prohibit certain apparel there because of the message it conveys, so that voters may focus on the 
important decisions immediately at hand.

B

But the State must draw a reasonable line. Although there is no requirement of narrow tailoring 
in a nonpublic forum, the State must be able to articulate some sensible basis for distinguishing 
what may come in from what must stay out. Here, the unmoored use of the term “political” in the 
Minnesota law, combined with haphazard interpretations the State has provided in official guidance 
and representations to this Court, cause Minnesota’s restriction to fail even this forgiving test.

Again, the statute prohibits wearing a “political badge, political button, or other political 
insignia.” It does not define the term “political.” And the word can be expansive. It can encompass 
anything “of or relating to government, a government, or the conduct of governmental affairs,” 
Webster’s Third New International Dictionary 1755 (2002), or anything “[o]f, relating to, or dealing 
with the structure or affairs of government, politics, or the state,” American Heritage Dictionary 
1401 (3d ed. 1996). Under a literal reading of those definitions, a button or T-shirt merely imploring 
others to “Vote!” could qualify.

The State argues that the apparel ban should not be read so broadly. According to the State, 
the statute does not prohibit “any conceivably ‘political’ message” or cover “all ‘political’ speech, 
broadly construed.” Brief for Respondents 21, 23. Instead, the State interprets the ban to proscribe 
“only words and symbols that an objectively reasonable observer would perceive as conveying a 
message about the electoral choices at issue in [the] polling place.” Id. at 13. . . .

At the same time, the State argues that the category of “political” apparel is not limited to 
campaign apparel. After all, the reference to “campaign material” in the first sentence of the statute—
describing what one may not “display” in the buffer zone as well as inside the polling place—implies 
that the distinct term “political” should be understood to cover a broader class of items. As the 
State’s counsel explained to the Court, Minnesota’s law “expand[s] the scope of what is prohibited 
from campaign speech to additional political speech.” Tr. of Oral Arg. 50. We consider a State’s 
“authoritative constructions” in interpreting a state law. Forsyth County v. Nationalist Movement, 
505 U. S. 123, 131 (1992). But far from clarifying the indeterminate scope of the political apparel 
provision, the State’s “electoral choices” construction introduces confusing line-drawing problems. 

For specific examples of what is banned under its standard, the State points to the 2010 Election 
Day Policy—which it continues to hold out as authoritative guidance regarding implementation 
of the statute. See Brief for Respondents 22–23. The first three examples in the Policy are clear 



39enough: items displaying the name of a political party, items displaying the name of a candidate, 
and items demonstrating “support of or opposition to a ballot question.” App. to Pet. for Cert. I–2.

But the next example—“[i]ssue oriented material designed to influence or impact voting,” id., 
at I–2—raises more questions than it answers. What qualifies as an “issue”? The answer, as far as 
we can tell from the State’s briefing and argument, is any subject on which a political candidate or 
party has taken a stance. . . . For instance, the Election Day Policy specifically notes that the “Please 
I. D. Me” buttons are prohibited. App. to Pet. for Cert. I–2. But a voter identification requirement 
was not on the ballot in 2010, see Brief for Respondents 47, n. 24, so a Minnesotan would have had 
no explicit “electoral choice” to make in that respect. The buttons were nonetheless covered, the 
State tells us, because the Republican candidates for Governor and Secretary of State had staked 
out positions on whether photo identification should be required. Ibid.; see App. 58–60. 4 

A rule whose fair enforcement requires an election judge to maintain a mental index of the 
platforms and positions of every candidate and party on the ballot is not reasonable. Candidates 
for statewide and federal office and major political parties can be expected to take positions on a 
wide array of subjects of local and national import. . . . . Would a “Support Our Troops” shirt be 
banned, if one of the candidates or parties had expressed a view on military funding or aid for 
veterans? What about a “#MeToo” shirt, referencing the movement to increase awareness of sexual 
harassment and assault? At oral argument, the State indicated that the ban would cover such an 
item if a candidate had “brought up” the topic. 

The next broad category in the Election Day Policy—any item “promoting a group with 
recognizable political views,” App. to Pet. for Cert. I–2—makes matters worse. The State construes 
the category as limited to groups with “views” about “the issues confronting voters in a given 
election.” Brief for Respondents 23. The State does not, however, confine that category to groups 
that have endorsed a candidate or taken a position on a ballot question.

Any number of associations, educational institutions, businesses, and religious organizations 
could have an opinion on an “issue[ ] confronting voters in a given election.” For instance, the 
American Civil Liberties Union, the AARP, the World Wildlife Fund, and Ben & Jerry’s all have 
stated positions on matters of public concern. If the views of those groups align or conflict with 
the position of a candidate or party on the ballot, does that mean that their insignia are banned?  . 
. . Take another example: In the run-up to the 2012 election, Presidential candidates of both major 
parties issued public statements regarding the then-existing policy of the Boy Scouts of America 
to exclude members on the basis of sexual orientation. 6 Should a Scout leader in 2012 stopping to 
vote on his way to a troop meeting have been asked to cover up his uniform?

The State emphasizes that the ban covers only apparel promoting groups whose political positions 
are sufficiently “well-known.” Tr. of Oral Arg. 37. But that requirement, if anything, only increases 
the potential for erratic application. Well known by whom? The State tells us the lodestar is the 
“typical observer” of the item. Brief for Respondents 21. But that measure may turn in significant part 
on the background knowledge and media consumption of the particular election judge applying it. . . .

 
“[P]erfect clarity and precise guidance have never been required even of regulations that 

restrict expressive activity.” Ward v. Rock Against Racism, 491 U. S. 781, 794 (1989). But the State’s 
difficulties with its restriction go beyond close calls on borderline or fanciful cases. And that is a 
serious matter when the whole point of the exercise is to prohibit the expression of political views.

It is “self-evident” that an indeterminate prohibition carries with it “[t]he opportunity for abuse, 
especially where [it] has received a virtually open-ended interpretation.” Jews for Jesus, 482 U.S. at 
576. . . .  We do not doubt that the vast majority of election judges strive to enforce the statute in an 



40 evenhanded manner, nor that some degree of discretion in this setting is necessary. But that discretion 
must be guided by objective, workable standards. Without them, an election judge’s own politics may 
shape his views on what counts as “political.” And if voters experience or witness episodes of unfair 
or inconsistent enforcement of the ban, the State’s interest in maintaining a polling place free of 
distraction and disruption would be undermined by the very measure intended to further it.

That is not to say that Minnesota has set upon an impossible task. Other States have laws 
proscribing displays (including apparel) in more lucid terms. See, e.g., Cal. Elec. Code Ann. §319.5 
(West Cum. Supp. 2018) (prohibiting “the visible display . . . of information that advocates for 
or against any candidate or measure,” including the “display of a candidate’s name, likeness, or 
logo,” the “display of a ballot measure’s number, title, subject, or logo,” and “[b]uttons, hats,” or 
“shirts” containing such information); Tex. Elec. Code Ann. §61.010(a) (West 2010) (prohibiting 
the wearing of “a badge, insignia, emblem, or other similar communicative device relating to a 
candidate, measure, or political party appearing on the ballot, or to the conduct of the election”). 
We do not suggest that such provisions set the outer limit of what a State may proscribe, and do 
not pass on the constitutionality of laws that are not before us. But we do hold that if a State wishes 
to set its polling places apart as areas free of partisan discord, it must employ a more discernible 
approach than the one Minnesota has offered here. . . .  Minnesota has not supported its good 
intentions with a law capable of reasoned application.

The judgment of the Court of Appeals is reversed, and the case is remanded for further 
proceedings consistent with this opinion.

Justice Sotomayor, with whom Justice Breyer joins, dissenting.

I would certify this case to the Minnesota Supreme Court for a definitive interpretation of the 
political apparel ban under Minn. Stat. §211B.11(1) (Supp. 2017), which likely would obviate the 
hypothetical line-drawing problems that form the basis of the Court’s decision today. . . .   It is at 
least “fairly possible” that the state court could “ascertain . . . a construction . . . that will contain 
the statute within constitutional bounds.” . . .  

ADD: Page 934, before the section entitled “The Stakes in Election Administration.”

■  Permissible methods for purging voter rolls under the NVRA.  As indicated above, the 
NVRA not only authorizes but requires states to make reasonable efforts to remove ineligible voters 
from voter registration rolls.  How to fulfill this requirement consistent with the act, however, is less 
clear.  In Husted v. A. Philip Randolph Institute, 584 U.S. __ (2018), the Court offered some guidance.  
Ohio uses two procedures to identify enrolled voters who are no longer eligible to vote.  First, the state 
sends notices to voters whom the U.S. Postal Service has identified as having moved on account of 
having utilized its change of address service.  That procedure, the Court held, “is undisputedly lawful.”

Second, Ohio has a supplemental process intended to identify people who move without 
leaving a forwarding address with the Postal Service.  Under this process, Ohio mails notices to 
voters who have not voted, signed a nominating petition, or updated their voter registration records 
during two consecutive years.  Any voter who fails to respond to this notice and then remains 
inactive for an additional four consecutive years is removed from the voter registration rolls.  

The plaintiffs challenged the validity of the second process on the ground that it is so unreliable 
that the NVRA should not be understood to permit it.  In a 5-4 decision, the Court upheld the procedure 
upon its reading of the relevant statutory provisions.  The dissenters argued that in the United States, 
non-voting, even for long periods of time, is not a reliable indicator that a person has changed residences.  



41In 2014, for example, more than 40% of Ohio’s registered voters did not do so.  Moreover, in 2012, Ohio 
sent address change inquiries to 1.5 million nonvoters – about 20% of its registered voter population – 
and received only 60,000 return cards, a response rate of about four percent.  The dissenters thus would 
have read the NVRA to permit only more reliable methods of address-change verification.

ADD: Page 960, immediately preceding section “d. Partisanship in Election Administration.”

In February, 2018, Special Counsel Robert S. Mueller, III, who was appointed to investigate 
Russian meddling in the 2016 election, filed an indictment against several Russian-controlled 
organizations and numerous Russian nationals.  The indictment charged that the defendants 
“knowingly and intentionally conspired with each other (and with persons known and unknown to 
the Grand Jury) to defraud the United States by impairing, obstructing, and defeating the lawful 
functions of the government through fraud and deceit for the purpose of interfering with the U.S. 
political and electoral processes, including the presidential election of 2016.”  It continued:

4. Defendants, posing as U.S. persons and creating false U.S. personas, operated social media 
pages and groups designed to attract U.S. audiences. These groups and pages, which addressed 
divisive U.S. political and social issues, falsely claimed to be controlled by U.S. activists when, 
in fact, they were controlled by Defendants. Defendants also used the stolen identities of real U.S. 
persons to post on ORGANIZATION-controlled social media accounts. Over time, these social 
media accounts became Defendants’ means to reach significant numbers of Americans for purposes 
of interfering with the U.S. political system, including the presidential election of 2016.

5. Certain Defendants traveled to the United States under false pretenses for the purpose 
of collecting intelligence to inform Defendants’ operations. Defendants also procured and used 
computer infrastructure, based partly in the United States, to hide the Russian origin of their 
activities and to avoid detection by U.S. regulators and law enforcement.

6. Defendant ORGANIZATION had a strategic goal to sow discord in the U.S. political system, 
including the 2016 U.S. presidential election. Defendants posted derogatory information about a 
number of candidates, and by early to mid-2016, Defendants’ operations included supporting the 
presidential campaign of then-candidate Donald J. Trump (“Trump Campaign”)  and disparaging 
Hillary Clinton. Defendants made various expenditures to carry out those activities, including 
buying political advertisements on social media in the names of U.S. persons and entities. 
Defendants also staged political rallies inside the United States, and while posing as U.S. grassroots 
entities and U.S. persons, and without revealing their Russian identities and ORGANIZATION 
affiliation, solicited and compensated real U.S. persons to promote or disparage candidates. Some 
Defendants, posing as U.S. persons and without revealing their Russian association, communicated 
with unwitting individuals associated with the Trump Campaign and with other political activists 
to seek to coordinate political activities.

7. In order to carry out their activities to interfere in U.S. political and electoral processes 
without detection of their Russian affiliation, Defendants conspired to obstruct the lawful functions 
of the United States government through fraud and deceit, including by making expenditures in 
connection with the 2016 U.S. presidential election without proper regulatory disclosure; failing to 
register as foreign agents carrying out political activities within the United States; and obtaining 
visas through false and fraudulent statements.

In his final report, released in March, 2019, Mr. Mueller went into considerably greater detail 
regarding the nature of the Russian interference.  Below is an excerpt from the Executive Summary 
of the report.
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Report on the Investigation into Russian Interference 

in the 2016 Presidential Election

Office of the Special Counsel, March 2019

RUSSIAN SOCIAL MEDIA CAMPAIGN 

The Internet Research Agency (IRA) carried out the earliest Russian interference operations 
identified by the investigation — a social media campaign designed to provoke and amplify 
political and social discord in the United States. The IRA was based in St. Petersburg, Russia, and 
received funding from Russian oligarch Yevgeniy Prigozhin and companies he controlled. Priozhin 
is widely reported to have ties to Russian President Vladimir Putin. . . .

The IRA later used social media accounts and interest groups to sow discord in the U.S. political 
system through what it termed “information warfare.” The campaign evolved from a generalized 
program designed in 2014 and 2015 to undermine the U.S. electoral system, to a targeted operation 
that by early 2016 favored candidate Trump and disparaged candidate Clinton. The IRA’s operation 
also included the purchase of political advertisements on social media in the names of U.S. persons 
and entities, as well as the staging of political rallies inside the United States. To organize those 
rallies, IRA employees posed as U.S. grassroots entities and persons and made contact with Trump 
supporters and Trump Campaign officials in the United States. The investigation did not identify 
evidence that any U.S. persons conspired or coordinated with the IRA. . . . 

RUSSIAN HACKING OPERATIONS 

At the same time that the IRA operation began to focus ·on supporting candidate Trump 
in early 2016, the Russian government employed a second form of interference: cyber intrusions 
(hacking) and releases of hacked materials damaging to the Clinton Campaign. The Russian 
intelligence service known as the Main Intelligence Directorate of the General Staff of the Russian 
Army (GRU) carried out these operations. 

In March 2016, the GRU began hacking the email accounts of Clinton Campaign volunteers 
and employees, including campaign chairman John Podesta. In April 2016, the GRU hacked into 
the computer networks of the Democratic Congressional Campaign Committee (DCCC) and the 
Democratic National Committee (DNC). The GRU stole hundreds of thousands of documents from 
the compromised email accounts and networks. Around the time that the DNC announced in mid-
June 2016 the Russian government’s role in hacking its network, the GRU began disseminating 
stolen materials through the fictitious online personas “DCLeaks” and “Guccifer 2.0.” The GRU 
later released additional materials through the organization WikiLeaks. . . . 

The presidential campaign of Donald J. Trump (“Trump Campaign” or “Campaign”) showed 
interest in WikiLeaks’s releases of documents and welcomed their potential to damage candidate 
Clinton. Beginning in June 2016, [identity deleted] forecast to senior Campaign officials that 
WikiLeaks would release information damaging to candidate Clinton. WikiLeaks’s first release 
came in July 2016. Around the same time, candidate Trump announced that he hoped Russia 
would recover emails described as missing from a private server used by Clinton when she was 
Secretary of State (he later said that he was speaking sarcastically). . . . WikiLeaks began releasing 
Podesta’s stolen emails on October 7, 2016, less than one hour after a U.S. media outlet released 
video considered damaging to candidate Trump. . . . 
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RUSSIAN CONTACTS WITH THE CAMPAIGN 

The social media campaign and the GRU hacking operations coincided with a series of 
contacts between Trump Campaign officials and individuals with ties to the Russian government. 
The Office investigated whether those contacts reflected or resulted in the Campaign conspiring 
or coordinating with Russia in its election-interference activities. Although the investigation 
established that the Russian government perceived it would benefit from a Trump presidency and 
worked to secure that outcome, and that the Campaign expected it would benefit electorally from 
information stolen and released through Russian efforts, the investigation did not establish that 
members of the Trump Campaign conspired or coordinated with the Russian government in its 
election interference activities. 

The Russian contacts consisted of business connections, offers of assistance to the Campaign, 
invitations for candidate Trump and Putin to meet in person, invitations for Campaign officials and 
representatives of the Russian government to meet, and policy positions seeking improved U.S.-
Russian relations. . . . 

2015. Some of the earliest contacts were made in connection with a Trump Organization real-
estate project in Russia known as Trump Tower Moscow. Candidate Trump signed a Letter of lntent 
for Trump Tower Moscow by November 2015, and in January 2016 Trump Organization executive 
Michael Cohen emailed and spoke about the project with the office of Russian government press 
secretary Dmitry Peskov. The Trump Organization pursued the project through at least June 2016, 
including by considering travel to Russia by Cohen and candidate Trump. 

Spring 2016. Campaign foreign policy advisor George Papadopoulos made early contact with 
Joseph Mifsud, a London-based professor who had connections to Russia and traveled to Moscow 
in April 2016. Immediately upon his return to London from that trip, Mifsud told Papadopoulos 
that the Russian government had “dirt” on Hillary Clinton in the form of thousands of emails. One 
week later, in the first week of May 2016, Papadopoulos suggested to a representative of a foreign 
government that the Trump Campaign had received indications from the Russian government that 
it could assist the Campaign through the anonymous release of information damaging to candidate 
Clinton. Throughout that period of time and for several months thereafter, Papadopoulos worked 
with Mifsud and two Russian nationals to arrange a meeting between the Campaign and the Russian 
government. No meeting took place. 

Summer 2016. Russian outreach to the Trump Campaign continued into the summer of 2016, 
as candidate Trump was becoming the presumptive Republican nominee for President. On June 
9, 2016, for example, a Russian lawyer met with senior Trump Campaign officials Donald Trump 
Jr., Jared Kushner, and campaign chairman Paul Manafort to deliver what the email proposing the 
meeting had described as “official documents and information that would incriminate Hillary.” 
The materials were offered to Trump Jr. as “part of Russia and its government’s support for Mr. 
Trump.” The written communications setting up the meeting showed that the Campaign anticipated 
receiving information from Russia that could assist candidate Trump’ s electoral prospects, but the 
Russian lawyer’ s presentation did not provide such information. 

Days after the June 9 meeting, on June 14, 2016, a cybersecurity firm and the DNC announced 
that Russian government hackers had infiltrated the DNC and obtained access to opposition 
research on candidate Trump, among other documents. 

In July 2016, Campaign foreign policy advisor Carter Page traveled in his personal capacity to 
Moscow and gave the keynote address at the New Economic School. Page had lived and worked in 



44 Russia between 2003 and 2007. After returning to the United States, Page became acquainted with 
at least two Russian intelligence officers, one of whom was later charged in 2015 with conspiracy 
to act as an unregistered agent of Russia. Page’ s July 2016 trip to Moscow and his advocacy for 
pro-Russian foreign policy drew media attention. The Campaign then distanced itself from Page 
and, by late September 2016, removed him from the Campaign. 

July 2016 was also the month WikiLeaks first released emails stolen by the GRU from the DNC. 
On July 22, 2016, WikiLeaks posted thousands of internal DNC documents revealing information 
about the Clinton Campaign. Within days, there was public reporting that U.S. intelligence agencies 
had “ high confidence” that the Russian government was behind the theft of emails and documents 
from the DNC. And within a week of the release, a foreign government informed the FBI about 
its May 2016 interaction with Papadopoulos and his statement that the Russian government could 
assist the Trump Campaign. On July 31, 2016, based on the foreign government repo11ing, the 
FBI opened an investigation into potential coordination between the Russian government and 
individuals associated with the Trump Campaign. 

Separately, on August 2, 2016, Trump campaign chairman Paul Manafort met in New York 
City with his long-time business associate Konstantin Kilimnik, who the FBI assesses to have 
ties to Russian intelligence. Kilimnik requested the meeting to deliver in person a peace plan for 
Ukraine that Manafort acknowledged to the Special Counsel’ s Office was a “backdoor” way for 
Russia to control part of eastern Ukraine; both men believed the plan would require candidate 
Trump’ s assent to succeed (were he to be elected President). They also discussed the status of the 
Trump Campaign and Manafort’ s strategy for winning Democratic votes in Midwestern states. 
Months before that meeting, Manafort had caused internal polling data to be shared with Kilimnik, 
and the sharing continued for some period of time after their August meeting. 

Fall 2016. On October 7, 2016, the media released video of candidate Trump speaking in 
graphic terms about women years earlier, which was considered damaging to his candidacy. Less 
than an hour later, WikiLeaks made its second release: thousands of John Podesta’ s emails that 
had been stolen by the GRU in late March 2016. The FBI and other U.S. government institutions 
were at the time continuing their investigation of suspected Russian government efforts to interfere 
in the presidential election. That same day, October 7, the Department of Homeland Security 
and the Office of the Director of National Intelligence issued a joint public statement “that the 
Russian Government directed the recent compromises of e-mails from US persons and institutions, 
including from US political organizations.” Those “thefts” and the “disclosures” of the hacked 
materials through online platforms such as WikiLeaks, the statement continued, “are intended to 
interfere with the US election process.” 

Post-2016 Election. Immediately after the November 8 election, Russian government officials 
and prominent Russian businessmen began trying to make inroads into the new administration. 
The most senior levels of the Russian government encouraged these efforts. The Russian Embassy 
made contact hours after the election to congratulate the President-Elect and to arrange a call with 
President Putin. Several Russian businessmen picked up the effort from there. 

Kirill Dmitriev, the chief executive officer of Russia’s sovereign wealth fund, was among the 
Russians who tried to make contact with the incoming administration. In early December, a business 
associate steered Dmitriev to Erik Prince, a supporter of the Trump Campaign and an associate of 
senior Trump advisor Steve Bannon. Dmitriev and Prince later met face-to-face in January 2017 
in the Seychelles and discussed U.S.-Russia relations. During the same period, another business 
associate introduced Dmitriev to a friend of Jared Kushner who had not served on the Campaign or 
the Transition Team. Dmitriev and Kushner’s friend collaborated on a short written reconciliation 
plan for the United States and Russia, which Dmitriev implied had been cleared through Putin. 



45The friend gave that proposal to Kushner before the inauguration, and Kushner later gave copies to 
Bannon and incoming Secretary of State Rex Tillerson. 

On December 29, 2016, then-President Obama imposed sanctions on Russia for having 
interfered in the election. Incoming National Security Advisor Michael Flynn called Russian 
Ambassador Sergey Kislyak and asked Russia not to escalate the situation in response to the 
sanctions. The following day, Putin announced that Russia would not take retaliatory measures in 
response to the sanctions at that time. Hours later, President-Elect Trump tweeted, “Great move on 
delay (by V. Putin).” The next day, on December 31, 2016, Kislyak called Flynn and told him the 
request had been received at the highest levels and Russia had chosen not to retaliate as a result of 
Flynn’s request. 

On January 6, 2017, members of the intelligence community briefed President-Elect Trump 
on a joint assessment-drafted and coordinated among the Central Intelligence Agency, FBI, and 
National Security Agency — that concluded with high confidence that Russia had intervened in the 
election through a variety of means to assist Trump’s candidacy and harm Clinton’s. A declassified 
version of the assessment was publicly released that same day. . . . 


